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QUESTIONS PRESENTED 


l. . Was the issue of infant plaintiff's assumption of the risk 
properly submitted to the jury in an action for personal injuries to 
a fourteen year old boy attending his first professional ice hockey 
game, who was struck by a flying hockey puck while occupying an 
unprotected seat, where the infant plaintiff testified that he did not 
know he was assuming the risk of being injured by a flying hockey 
puck when he took an unprotected seat. 


2. . Whether the trial court's refusal to caution the jury not 


to discriminate between a corporation and an individual was an abuse 


of discretion subject to review on appeal. 
3. Whether the trial court's refusal to grant a mistrial was 


an abuse of discretion subject to review on appeal. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 163 


M. J. ULINE, INC., Appellant 
Vv. 
ROBERT B. NEELY, father and next friend of R. THOMAS 


NEELY, infant, and R. THOMAS NEELY, infant, Appellees 


Appeal From the United States District Court for the 


District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
The minor plaintiff-appellee, R. Thomas Neely, was struck in 
the mouth by a flying hockey puck at defendant-appellant's arena on 


January 3, 1953, while attending the first professional ice hockey game 





he had ever witnessed (J, A, 18). Asa result of this blow, Tom lost 
_ several permanent teeth, and serious problems resulted which re- 
quired a long and painful course of orthodontic treatment entailing 
heavy expenses to Tom's father, the adult plaintiff -appellee, Robert 
B. Neely. : 
The latter brought an action on behalf of himself and his son in 
the United States District Court for the District of Columbia, alleging 
| 
that defendant was negligent in failing to provide safeguards to protect 
his son from flying pucks while he was a spectator in derenaante 
arena and in failing to warn his son of the danger of injury from 
flying pucks in the arena. Defendant's answer and pre ntrial statement 
incorporated in the pre-trial order denied it was negligent, charged 
both plaintiffs with negligence and alleged the infant plaintiff had 
assumed the risk of his injury. These issues were submitted to the 
jury in a careful and well-considered charge by Judge Martin of the 
United States Court of Appeals for the Sixth Circuit, wi was sitting 
as a trial judge. The jury brought in verdicts totaling $6,000 in favor 


of both plaintiffs. 


Evidence Relating to the Minor : 
Plaintiff's Knowledge and. Assumption of the Risk 


R. Thomas Neely, the minor plaintiff, was born on May 15, 
i 
1938 (J. A. 12), and was fourteen and a half years old when the 


accident occurred on January 3, 1953. Tom was injured at defendant's 


arena at the first professional ice hockey game he had ever seen 
(J. A. 18). During most of the period between 1948 to 1951, the 


family had lived at West Point, New York, where Tom's father, an 


Army officer, was stationed (J. A. 13, 18). Tom was a child of 10 


to 14 years of age during this period. While at West Point he learned 
to skate, taking advantage of the opportunity open to the children of 
ee stationed at West Point to use the skating rink at the Post 
a Saturday mornings during the winter (J.A. 14, 19). Joining with 
other children his own age, he sometimes engaged in "make-up" 
games with no rules, where a "crowd of kids" would play together 
a the 25 to 30 children usually present would form two "teams" 
by dividing the group into half, and a puck was pushed up and down 
the ice (J.A. 19). The game was shinny, not ice hockey (J.A. 15). 
Tom had never played in a regular game of ice hockey (J.A. 15, 19). 
Tom was in attendance with other children at the rink on ap- 
proximately six to eight occasions when hockey games were being 
stated by the Military Academy team (J.A. 18, 20). However, 
hardly any attention was given to the action on the ice because the 
games were "social events" where the children went to see their 
friends rather than to watch the games (J.A. 18). The ice rink at 
West Point is only partially enclosed (J.A. 20) and the children at 
the games were not seated but stood at the end of the rink where they 


spent a good part of the time "horsing around" and throwing snowballs 
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(J.A. 14); they were not at any one spot but were "all over the place, 


just fooling around" (J.A. 18). During the six to eight occasions when 
Tom was present while hockey games were being ataipets he sometimes 
sat with the cadet scorekeeper who was in a raised booth behind the 
screen back of the end of the rink (J.A. 18, 23). Sliewavans he ofter 
left the booth to go outside (J. A. 20). Tom testified that he never sat 
in the regular spectators’ stands at West Point. Tom — saw a 
hockey puck hit into the spectators’ stands at West Point (J.-A. 27), 
and never saw a spectator injured by a flying hockey puck at West Point. 

At the time of the trial, Tom was 19 years old, some 6 to 9 
years after he had engaged in ice skating at West Point. .At the trial, 
defendant's attorney requested Tom to testify from his aiowieage as 
of 6 to 9 years before and to recall what he knew about hockey at that 
time (J.A. 36). Tom was not to testify about any information he had 
since received about hockey or its dangers (J.A. 20). : 

Accordingly, Tom testified that although he _ the purpose 
or object of the game (J.A. 21) and a few other details of the game, he 
did not know how many players constituted an ice — team (J.A. 20); 
he did not know the difference between an ice hockey skate and a regu- 
lar skate (J.A. 24); he had never watched a scrimmage at West Point 
(J.A..20); he had never discussed the game of ice hockey with his 


parents at home (J.A. 24); he did not know that there was any particular 


advantage for a player to be left-handed or right-handed (J.A. 27); he 
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did not know how long an ice hockey game lasted (J. A. 27); he had 
never read any sports stories about ice hockey (J. A. 33); he had never 
seen any television broadcasts of ice hockey games nor listened to 

any radio broadcasts of the game (J.A. 33); and he did not know how 
long the periods lasted in ice hockey nor how many periods there 

were (J.A. 34). Finally, in answer to a question on cross~examina- 
tion, he testified that he ''did not know too much about the game" 

(J.A. 33). 

Tom testified that prior to the time he was injured, he had 
never seen a hockey puck hit into the seats along the side of the ice 
hockey arena (J.A. 19, 27); and that he did not know prior to his in- 
jury, that a spectator sitting in a séat on the side of an ice hockey 
arena might get hit by a puck (J. A. 19). Finally, on cross- 
examination he was asked, "Actually, when you took a seat in the 
front row, you knew you were taking a chance, did you not?" Answer: 
"No, I did not" (J.A. 30). 

Similarly, although Tom's parents had witnessed ice hockey 


games, both testified that they had no prior knowledge of the danger 


of spectators being mjured by flying hockey pucks and Mrs. Neely 


testified that if she had known of the danger she would not have let 
Tom go to the game at which he was injured (J. A. 15). 
On the issue of notice to the public generally, defendant's vice- 


president, Mrs. Stine, admitted that she had never seen pictures in 
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newspapers of ice hockey games which showed spectators being hit by 


ice hockey pucks (J.A. 68); that she had never read anything in news- 
paper sports stories about spectators being injured at ice hockey 
games (J.A. 69); and that in listening to ice hockey games on the radio, 
she had never heard any mention of a spectator being tajuted (J. A. 68) 
After testimony by this witness that she knew several spectators had 
been injured, Mrs. Stine stated that she was a hockey fan who had 

seen a great number of games (J.A. 60) and usually sat in an unpro- 
tected front row seat similar to the one occupied by Tom (J.A. 69). 


She was then asked whether she considered it safe. She answered: 


"I sat there without any fear, in the first row'' (J. A. 69). 
| 


The Cross-Examination of Mrs.. Stine 

By interrogatory, defendant was requested to diate how many 
spectators were struck by pucks during ice hockey aint within two 
years prior to the date plaintiff was hit (1952-1953). Mrs. Stine, 
defendant's vice-president, answered under oath, "several people 
were injured *¥**" (J. A. 37-38). This interrogatory and answer were 
read to the jury. 

On cross-examination, Mrs. Stine testified at first that she 
knew of only one person who had been injured; then, that whether 
others had been injured depended upon an individual's definition of 


"injury" (J. A. 62, 64); then, that she wouldn't say "injuries" but 





people "struck by pucks'' (J. A. 65). After the evasive and incon- 
sistent testimony of this witness involving her definition of "injury", 
the witness was interrogated concerning a Mrs. Sullivan and the 
nature of the injury she received while a spectator (loss of an eye), 


in order to clarify the witness' definition of a serious injury (J. A. 66). 


Evidence Relating to Defendant's Negligence 


Appellant apparently concedes that there can be no question 
that the jury's finding that appellant was negligent was amply supported 
by the evidence. This evidence included testimony that the infant 
plaintiff's seat as well as 115 feet of seats along each side of the arena 
were completely unprotected (J.A. 42, 43); that there were no signs 
warning that spectators might get hit by flying pucks (J. A. 18, 37, 62); 
that no warning announcements were made over the loud speaker sys- 
tem (J.A. 18, 37, 62); and that no announcements were made that 
spectators could exchange seats in unprotected areas for seats behind 
the goal(J.A. 18). Defendant's own witnesses testified that hockey 
pucks were made of hard solid rubber and weighed about eight ounces 
(J.-A. 52, 53); that the — are frozen before being put into play 
(J.A. 51, 71); that the pucks often travel at least fifty miles an hour 


and have been clocked up to eighty and ninety miles per hour (J. A. 78); 


and that an average of nine or ten pucks are hit into the unprotected 


spectators’ section each game (J.A. 51). It was admitted by defendant 
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that other ice hockey arenas furnished more protection (J. A. 38) and 
that some arenas had glass or plexiglass barriers between the rink 
and spectators (J.A. 38). Finally, there was testimony that rinks in 
Boston and New York had glass barriers protecting the dative length 
of both sides of the arenas except in the very center = the players 
sat (J.A. 13). : 

It was not disputed that the infant plaintiff's seat in the front 
row on the very edge of the ice had no protection oe and de- 
fendant's witnesses readily admitted that a spectator sitting in an un- 
protected seat had no protection whatsoever against a fast-moving puck 
except his own vigilance (JeA. 54, 79) and not even this ee 


if he happened to be looking at the clock or scoreboard above the play- 


ing surface (J.A. 54, 79). 


The case was submitted to the jury on the principal issues of 
(1) whether defendant was negligent in failing to furnish safeguards to 
protect its patrons from flying pucks and in failing to warn spectators 
of the danger of injury from flying pucks, and (2) whether the infant 
plaintiff had assumed the risk of being injured when he sai in the un- 


screened section, Thejury brought in verdicts for both plaintiffs. 
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SUMMARY OF ARGUMENT 


l. The issue of assumption of the risk by the infant plaintiff 
was properly submitted to the jury under the rule established in this 
jurisdiction in Uline Ice, Inc. v. Sullivan, infra. Merely because the 
infant plaintiff was present during part of six to eight collegiate hockey 
games while a child of ten to fourteen years of age did not compel the 
trial court to rule that he had assumed the risk of injury from a puck 
as a matter of law, particularly in view of his testimony that he had 
never seen a hockey puck hit into the spectators' seats; did not know 
that a spectator might get hit by a puck; and did not know tkat he was 
assuming the risk of injury from a puck when he took an unprotected 
seat. The majority rule followed in the Sullivan case as well as the 
nature of the testimony here, required the issue of assumption of the 
risk by the infant plaintiff to be submitted to the jury. 

2. The trial court's refusal to give a cautionary instruction to 
the jury not to discriminate between a corporation and an individual is 
discretionary and not subject to review on appeal. 7 

3. The trial court's refusal to grant a mistrial because of an 
allegedly improper question on cross-examination concerning the injury 
to Mrs. Sullivan was discretionary and not subject to review on appeal. rd 

| —__--——————— 


.Even if the question were improper, any prejudice was cured by the trial 


judge's immediate peremptory instructions to the jury to disregard the 


question and the nature of the injury to Mrs. Sullivan. 








ARGUMENT 
I 
THE ISSUE OF ASSUMPTION OF RISK 


BY THE INFANT PLAINTIFF WAS | 
PROPERLY SUBMITTED TO THE J URY 


ee ee 

Appellant's principal ground on appeal is the contention that the 
infant plaintiff, R. Thomas Neely, assumed the risk of being struck by 
a hockey puck as a matter of law. However, it is settled law in the 
District of Columbia that whether a patron at an ice hotkey game has 
assumed the risk of injury is a question of fact for the = Uline Ice, 
Inc. v. Sullivan, 1950, 88 U. S. App. D. .C. 104, 187 F. 2d 82. Judge 
Martin, who sat as trial judge below, so held (J. A. 10, 11). 

Appellant seeks to distinguish this decision on the sole ground 
that in the Sullivan case, plaintiff was attending her first ice hockey 
game, while in the present case, the infant plaintiff, having been present 
during part of six to eight college ice hockey games and having played 


shinny on ice, knew and assumed the risk of his injury as a matter of 


law. 


Even without considering the extent of plaintiff 'g knowledge of 
| 


the danger in this case, and the fact that he is an infant, it is clear 
that the Sullivan case controls the instant case and cannot be distin- 


guished on the ground urged by Appellant: 
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{1) In announcing the rule in the Sullivan case 
that the issue of assumption of the risk by a hockey 
spectator is a question of fact for the jury, this Court 

1/ 


cited one case. It is significant that the case cited, 


holding that plaintiff's assumption of the risk was a 


jury question, involved a plaintiff-spectator who had 


attended other ice hockey games. 

(2) The few decisions holding that a hockey 
spectator assumes the risk of injury from a flying 
hockey puck as a matter of law, stand or fall upon 
their reliance on what has come to be known as the 


2/ 
baseball rule. Again, it is significant that this 


Court in the Sullivan case specifically declined to ap- 


prove the baseball rule and noted that no court in the 


District of Columbia has ever followed the baseball 
3/ _ 
rule. 


1/ Tite v. Omaha Coliseum Corp., 1943, 144 Neb. 22, 12 N. W.2d 
90, 149A.L.R. 116. 


2/ The baseball rule imputes knowledge of the risk of being 
struck by a baseball, as a matter of law, to all Americans 
' witnessing our national sport. 


3/ 88U.S.App. D.C. at page 108, 187. F.2d at page 86. 
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On the specific question here, there is a split of —= as to 
whether a spectator has assumed the risk of injury from a flying 
hockey puck as a matter of law. Three reported cases bi this country-- 
two from the same jurisdiction--have held that a spectator assumes the 
risk of the normal hazards of watching a hockey game as a matter of 
4/ | 


law.— In addition, appellant cites an unreported decision from a trial 


court in Michigan and a Canadian rere i 

It should be noted that only one of these cases is an opinion of a 
court of last resort. The rationale of the opinions of the two lower New 
York courts is based entirely upon the baseball rule which, as we have 
seen, has never been recognized in this jurisdiction. The Minnesota Court 
was careful to point out that hockey had been played in the specific arena 
involved for more than twenty years and plaintiff had lived in the area for 
thirty-seven years. The Michigan decision also refers to the "tremendous 
popularity" of ice hockey in Detroit at the time the case was heard. The 
Canadian case is likewise weak authority in this jovindlarion for the 


proposition that a spectator at an ice hockey game assumes the risk 


of being struck by a hockey puck as a matter of law because hockey, 


4/ Ingersoll v. Onondaga Hockey Club, 1935, 245 App. Div. 137, 281 


~ oN. ¥. S. 505; Hammel v. Madison Square Garden Corp., 1935, 156 
Misc. 311, 279 N. Y. S. 815; Modec v. City of Eveleth, 1947, 224 


Minn. 556, 29 N. W. 2d 453. 


5/ | Wolf v. Olympia Stadium, Inc., 1949, Nos. 247-609, 247-610 
(unreported decision of Wayne County Court, Michigan); Elliott 
v.Amphitheatre, Ltd., 1934, 3 West. Wkly. Reports 225 (Canada). 
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like baseball in the United States, is generally recognized as the 
national sport of. Canada and plaintiff in that case had played in regu- 
larly organized hockey games for several years. Finally, these 
same decisions were considered by this Court in deciding the Sullivan 
case and their rationale rejected. 

The majority rule followed in six jurisdictions, including the 
District of Columbia, holds that whether or not a spectator at an ice 
hockey game has assumed the risk of being injured by a flying hockey 
puck is a question of fact to be decided by the jury. s/ This is true 
whether or not plaintiff is attending his first hockey game. 

| These cases make it clear that whether the risk of injury from 
a flying hockey puck is sufficiently obvious to impute knowledge to tks 
plaintiff-spectator or whether his prior exposure to the game makes 
unworthy of acceptance his testimony that he was ignorant of the 
danger, are factual matters which can only be decided by the jury in 
the light of the evidence before it. This is the reasoning that was 
adopted by this Court in Uline Ice v. Sullivan, 1950, 88 U. S. App. 
D. C. 104, 187 F.2d 82, where this Court held: 
6/ Uline Ice v. Sullivan, 1950, 88 U.S. App. D.C. 104, 187 F. 2d 


82; Shurman v. Fresno Ice Rink, 1949, 91 Cal. App. 2d 469, 205 
P.2d 77; Thurman v. Ice Palace, 1939, 36 Cal. App. 2d 364, 97 


P.2d 999; LeMoine v. Springfield Hockey Ass'n., 1940, 307 Mass. 


102, 29 N.E. 2d 716; Shanney v. Boston Madison-Square Garden 
Corp., 1936, 296 Mass. 168, 5 N.E. 2d 1; Tite v. Omaha 


Coliseum, 1943, 144 Neb. 22, 12 N.W. 2490, 149 A.L.R. 116; 
Morris v. Cleveland Hockey! Club, 1952, 157 Ohio St. 225, 105 N.E. 
2d 419; James v. Rhode Island Auditorium, 1938, 60 R.I. 405, 199A.293. 





~ 14 = 


"The trial court determined that the jury must 
decide the question of assumption of risk. The jury 
was charged that if Mrs. Sullivan knew of the danger, 
‘or in the exercise of reasonable care and prudence 
should have known of the danger***she acquiesced and 
assumed the risk of injury in occupying*** unscreened ] 
seats to view the game.' We think that this was 2 proper 
charge, and that in view of the testimony the determina - 
tion of the jury that the appellee did not assume the risk 
is amply supported by the evidence. | 


"The exhibition of ice hockey, like the exhibition 
of baseball or any other sporting event is a business. 
And ordinarily the exhibitor and not the spectator must 
bear the burdens and expenses to which the exhibition 
may give rise... Usually, the onus is not on the spectator 
to know of all the dangers and to be aware of all the 
hazards, but on the exhibitor to provide all practicable 
protection and warn of all significant dangers. There 
may be, of course, situations where the danger is so 
patent or well known that, as a matter of law, the 
spectator assumes the risk. The baseball cases are 
decided on such a premise, though we need not deter- 
mine whether we agree with those decisions. We do 
not have such a case before us... It [professional ice 
hockey ] was not shown to have achieved, like baseball, 
either a local or a nation-wide acceptance. Under such 
circumstances, we believe that it is a jury question 
whether the dangers inherent in sitting in an unscreened, 
ring-side seat at a hockey match are common kngwledge 
chargeable to the appellee." | 


As we have seen, appellant seeks to distinguish the Sullivan 

case on the ground that Mrs. Sullivan was seeing her first hockey 
| 

game, while the infant plaintiff here had been present at other hockey 
games. The same contention was asserted in LeMoine : Springfield 
Hockey .Ass'n., 1940, 307 Mass. 102, 29 N. E. 2d 716, where the 
highest court in Massachusetts considered a case in which the injured 
plaintiff had attended hockey games for three or four yebrs prior to 
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the time he was injured. At the trial, plaintiff testified that he had 
seen the puck go over the screens at the end zones and into the seats 
but had never seen a puck go into the audience along the side of the 
rink where there were no screens. The Court affirmed the trial 
court's submission of the issue of assumption of the risk to the jury 
and in addition, noted that a spectator could properly infer that the 
presence of screens at the ends and absence of screens along the 
sides of the rink indicated that protection was unnecessary along the 
sides. The Court said: 


"The jury were not required to find that he 
voluntarily assumed the risk of a known or obvious 
danger or that, in ali the circumstances, his presence 
upon the promenade constituted contributory negligence. 
His knowledge as to the likelihood of a puck being driven 
to the promenade did not rest upon as extensive a basis 
as that of the defendant. The defendant possessed knowl- 
edge accruing from the total of all the games. Upon the 
evidence, a jury might properly find that the puck had 
gone into the promenade with sufficient frequency to 
indicate to the defendant that, unless additional safe- 
guards were employed or a warning given, it was 
reasonably probable that injury might result to a patron 
who, trusting to appearances, could properly infer that 
the two fences furnished adequate protection and that the 
absence of a screen on the side of the rink tended to show 
that it was unnecessary. We think the issues of contribu- 
tory negligence, voluntary assumption of the risk by the 
plaintiff, and the negligence of the defendant were properly 
submitted to the jury." 


In Tite v. Omaha Coliseum, 1943, 144 Neb. 22, 12 N. W. 2d 
90, 149 A.L.R. 116, cited with approval by this Court in Sullivan, 


plaintiff had attended other hockey games prior to the game where she 
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was injured, The Court specifically rejected the contention made here 


that plaintiff had assumed the risk as a matter of law because she had 


seen other hockey games,. The applicability of the baseball rule to 


hockey cases was likewise rejected, The Court said: 


"We do not think this position is well taken, ,. 


me * ae 


"It would seem that the courts of Massachusetts, 
Rhode Island and California have refused to follow, in 
hockey cases, the 'common knowledge’! rule found in 
baseball cases because of the apparent difference in the 
knowledge of the games and the dangers incident thereto, 


| 
"In view of the novelty of the game of hockey in 
this state, and the acquaintanceship and experience of 
appellee with the game and its incidental dangers, as shown 
by the record, we feel that the question of her knowledge 
of the game and its dangers, and her entire conduct as 
it related to the issue of dereliction of duty on her part 
is a matter for the consideration of the jury," | 
An examination of the other decisions establishing the majority 
rule demonstrates the soundness of their reasoning in rejecting the 
applicability of the baseball rule to hockey cases for the following 
| 
reasons: (1) Cases cannot be decided by mere arbitrary classification 
according to the name of the game involved but only by the application 
7 
of general principles to the particular facts shown;— (2) Baseball is 
universally played in America and a spectator at this national game 
may ordinarily be held to have assumed the risk of being hit by a 


pitched or batted ball but hockey, on the other hand, is played and 


7/ LeMoine v, Springfield Hockey Ass'n., 1940, 307 Mass. 102, 29 


N.E. 2d 716, 
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understood throughout the country and it would be unreasonable to 
presume as a matter of law that the average person has the same 


knowledge respecting the risk of being hit by a flying puck at a hockey 


inks’! (3) There is a fundamental difference between hockey and 


baseball--in hockey the puck is slid along the ice towards the goal, 
while in baseball the ball is pitched through the air to be batted out 
toward the playing field; (4) A spectator at a baseball game sits at 
a distance from the playing field and a ball is easy to spot before it 
reaches him while a hockey spectator, on the other hand, sits at the 


very edge of the ice and has no time to protect himself during the 


short distance the puck travels before striking bee AO 


The rule announced in the majority of the cases dealing with 
the specific legal question on appeal here requires the issue 


whether the infant plaintiff in this case assumed the risk of being 


8/ Shurman v. Fresno Ice Rink, 1949, 91 Cal. App. 2d 469, 205, 
~ —.2d 77; Thurman v. Ice Palace, 1939, 36 Cal. App. 2d 364, 
97 P. 2d 999; Shanney v. Boston Madison Square Garden Corp., 
1936, 296 Mass. 168, 5 N.E. 2d 1; Tite v. Omaha Coliseum, 
1943, 144 Neb. 22, 12 N. W. 2d 90, 149 A.L.R. 116; Morris v. 
. Cleveland Hockey Club, 1952, 157 Ohio St. 225, 105 N.E. 2d. 419, 
James v. Rhode Island Auditorium, 1938, 60 R.I. 405, 199 A. 293. 


9/ Uline Ice v. Sullivan, 1950, 88 U.S. App. D. C. 104, 187 F. 2d 82; 
Thurman v. Ice Palace, 1939, 36 Cal. App. 2d 364, 97 P.2d 999; 
Shanney v. Boston Madison Square Garden Corp., 1936, 296 Mass. 
168, 5 N.E. 2d 1; Tite v. Omaha Coliseum, 1943, 144 Neb. 22, 12 

N. W. 2d 90, 149 A.L.R. 116; Morris v. Cleveland Hockey Club, 1952, 
157 Ohio St. 225, 105 N.E. 2d 419; James v. Rhode Island Audi- 
torium, 1938, 60 R.I. 405, 199 A. 293. 


10/ Morris v. Cleveland Hockey Club, 1952, 157 Ohio St. 225, 105 N.E. 
2d 419. 
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struck by a flying puck to be decided by the jury in the light of the 
| . 
evidence before it. The nature of the testimony in this case demon- 


strates that this issue was a particularly appropriate one for sub- 


mission to the jury. 


Although Tom testified that he had been present between the 
1i/ : 12/ 
ages of ten to fourteen at six to eight collegiate ice hockey games, 
13/ : 
little attention was paid to the game. He attended primarily to 
14/ 


see his friends rather than to witness the games. _ While the games 


were being played, he and his friends spent their time “horsing around", 
| 15/ 
throwing snowballs, "fooling around", and running "all over the place." 


Although Tom skated, he never engaged in a regular hockey game and 


merely joined other children of his own age in playing what amounted 
16/ : 
to shinny on ice. He testified that although he knew the purpose or 


object of the game and a few other details, he "did not know too much 
4/ : 
about the game." 





11/ Joint Appendix, 
Joint Appendix, 
Joint Appendix, 
Joint Appendix, 
Joint Appendix, 
Joint Appendix, 


Joint Appendix, 
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Specifically, Tom testified that prior to the time he was in- 
jured, he had never seen a hockey puck hit into the seats along the 
side of an ice hockey agmane and that he did not know prior to his 
injury, thata spectator sitting in a seat on the side of an ice hockey 
arena might get hit by a puck 

Finally, in answer to a question on cross-examination, he 
stated that when he took an unprotected seat in the front row he did 
not know that he was assuming the risk of being injured by a flying 


20/ 
hockey puck.— The jury was justified, if not compelled, on the facts 


in this case, to find that plaintiff neither had knowledge of the danger 


nor acquiesced in assuming the risk, 


Despite this unqualified testimony that the infant plaintiff had 
never seen an ice hockey puck hit into the spectators’ stands and was 
unaware of the danger, defendant nevertheless insists that the infant 


plaintiff's testimony is so incredible that a jury should not be 


18/ Joint Appendix 19, 
19/ Joint Appendix 19. 


20/ Joint Appendix 30, 
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permitted to consider it; ''To hold otherwise would sequive the de- 
fendant to be an insurer." (Appellant's Brief, p. 1 

The short answer to this contention is the vor eee of de- 
fendant's own spokesman at the trial, its vice veuitede Mrs, Stine. 
This mature businesswoman would have this Court impute to an infant, 
as a matter of law, appreciation of a danger which she herself failed to 
understand. Although Mrs. Stine was a hockey fan who had seen a great 
number of game am and unlike the infant plaintiff, Mrs. Stine had 
actual knowledge that several people had been deecsle injured by 
hockey pucks while sitting in unprotected seats, she nevertheless 
testified that she sat in an unprotected front row seat similar to that 
occupied by the infant plaintiff, "without fear'!,23/ Fo! the trial judge 
to have held the infant plaintiff to a knowledge and understanding of a 


danger which defendant's own officer lacked, would not only be an 


21/ According to appellant's experts, a hockey puck tdavels between 
90 and 50 mph. At 90 mph, it covers approximately 135 ft./sec. 
At 50 mph, it travels 75 ft./sec. When these factors are related 
to an average person's reaction time of at least 1/2 sec., it be- 
comes obvious that it would be physically impossible for a spec- 
tator intently watching the puck, to do anything to protect himself 
if the puck, depending on its speed, were between 37 and 67 feet 
away when hit towards the victim. Would any reasonable person 
knowingly expose himself to such a hazard? This perhaps explains 
appellant's belief that no jury would hold a ast, spectator guilty 
of knowingly accepting such a risk. 


22/ Joint Appendix, page 60. 


23/ Joint Appendix, page 69. 
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unwarranted usurpation of the province of the jury but a gross mis- 
24/ 
carriage of justice. 


The issue of assumption of the risk by the infant plaintiff was 


properly submitted to the jury. 


II 
TRIAL COURT'S REFUSAL TO CAUTION JURY NOT TO 
DISCRIMINATE BETWEEN CORPORATION AND AN INDIVIDUAL 
IS DISCRETIONARY AND NOT SUBJECT TO REVIEW ON APPEAL 
The trial court refused appellant-defendant's request that the 
jury be instructed that it was not to consider the fact that plaintiffs 
were individuals and defendant a corporation, nor the parties' respec- 
tive financial standing (J.A. 94). Appellant concedes that this instruc- 
tion is cautionary and within the discretion of the trial judge (Appellant's 
Brief, p. 15). It has long been settled that discretionary rulings are 
not subject to review except for abuse of discretion, Welch v. Mande- 
ville, 1812, 11 U. S, 152, affirming Cir. Ct., Dist. of Col.; Santucci 
v. Pignatello, 1951, 88 U. S. App. D. C. 190, 188 F, 2d 643. 
Appellant does not suggest that the trial court abused its dis- 
cretion, Indeed, the jury might well have 7 prejudiced by a reminder 


that a corporation was seeking to avoid liability to individuals. In 


24/ Cases cited by appellant holding an infant guilty of assumption of 
the risk as a matter of law are not in point here since they in- 
volve clear and uncontradicted evidence" or testimony by the 
infant plaintiff specifically admitting knowledge of the danger. 
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these circumstances, the discretionary refusal of the trial judge to 
give a cautionary instruction is not error and not subject to review 

by this Court. Standard Oil Co. v. Brown, 1910, 218 vu. S. 78, af- 
firming 31 App. D. C. 371. Compare:. Wash. & O. D. R. Co. v. Slyder, 


1915, 43 App. D. C. 95. 


Il 


REFUSAL TO GRANT MISTRIAL 
NOT SUBJECT TO REVIEW ON APPEAL 


Appellant insists that it was error for the trial judge to refuse 


to grant a mistrial, because appellee's counsel started to ask appel- 





lant's vice-president on cross-examination, whether a particular 
spectator, Mrs. Sullivan, had her eye put out by a flying puck. 

. Again, appellant seeks review of a is ciiettiiniey ruling of the 
trial judge. Again, appellant does not suggest that there was an abuse 
of discretion below. Discretionary rulings of the trial judge with 
respect to the extent and manner of eee aes oan not subject 
to review in the absence of any showing that there was x abuse of dis- 


cretion below. Davis v. Coblens, 1899, 174 U.S. 719, affirming 12 


App. D. C. 51; Wash. R. & E. Co. v. Dittman, 1915, 44 App. D. C. 


89. ‘ 
| 
Appellant quotes a very brief fragment from the cross- 


examination of Mrs. Stine, appellant's vice-president, where appellees’ 
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counsel started to ask Mrs. Stine whether Mrs. Sullivan "had her eye 
put --". Even if the question were improper, it is universally held 
that any prejudice to appellant was cured by the trial judge's immediate 
peremptory instructions to the jury to disregard the question and the 
nature of the injuries to Mrs. Sullivan (J. A. 67). Turner v. American 
Security & Trust Co., 1909, 213 U. S. 257, affirming 29 App. D. C. 460; 
Knuckles v. Weathersby, 1934, 63 App. D. C. 276, 72 F. 2d 69. 
However, when seen in context, the question was clearly 

proper cross-examination. There can be no doubt that plaintiffs were 
entitled to show that defendant had knowledge of prior injuries to 
spectators at its arena. Failure to guard against recurrence of such 
injuries is admissible as evidence of negligence. District of Columbia 
v. Armes, 1883, 107 U. S. 519; Frank R. Jelleff, Inc. v. Braden, 1956, 
98 U. S. App. D. C. 189, 233 F. 2d 671; Hecht Co. v. Jacobsen, 1950, 
86 U.S. App. D. C. 81, 180 F. 2d 13. 

| Although it is true that Mrs, Stine's sworn answers to inter- 
rogatories admitted that several people had been injured, it is simply 
not true as appellant insists, that "it would be absurd to contend that 
there has ever been any issue as to whether the defendant knew that 
pucks might go into the unscreened stands and do harm to spectators" 
(Brief, p. 17). Mrs. Stine, appellant's official spokesman, ap- 


parently regretted her early candor. Far from conceding knowledge 


of prior injuries, Mrs. Stine on cross-examination immediately 
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tried to repudiate her own sworn answers to interrogatories ad- 


mitting that several people had been injured. 


She attempted to accomplish this repudiation by quibbling 


about the meaning of the word "injury". Despite the fact that the 
term used in the answer to the interrogatory was her own (since the 
interrogatory merely asked how many people had been “struck"'), she 
at first testified that a spectator "grabbing a puck" = gets a 
"stone finger" which is not an "injury" (J.A. 62); then, that other 

than slight injuries, only one spectator had been injured) not several 
(J.A. 63); then, that several persons had been "struck", = "injured". 
(J.A. 63). : 

The fragment of Mrs. Stine's cross -examination quoted by 
appellant came at the climax of this persistent and transparent at- 
tempt to repudiate her own sworn dees to the iitoesenpatiicica by 
testifying that several people had been "struck" rather — "injured", 
It was at this point that she was asked whether Mrs. Sullivan had been 

| 
"injured'', When she began the familiar quibble about "injury", she 


provoked the question whether she considered the loss of an eye an 


"injury". Seen in context, the question was clearly proper in the 
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25/ 
cross-examination of a hostile and persistently evasive witness.— 


CONCLUSION 

1. The issue of assumption of the risk by the infant plaintiff 
was required to be submitted to the jury under the rule established 
in this jurisdiction in the Sullivan case as well as by the nature of 
the testimony of the infant plaintiff. 

2. The trial court's refusal to give a cautionary instruction 
to the jury not to discriminate between a corporation and an individual 
is discretionary and not subject to review on appeal. 

3. The trial court's refusal to grant a mistrial because of an 
allegedly improper question on cross-examination concerning the 
injury to Mrs. Sullivan was discretionary and not subject to review 
on appeal. Even if the question were improper, any prejudice was 
cured by the trial judge's immediate peremptory instruction to the 
25/ It is simply not true, as appellant insists on page 18 of its 

Brief that there was any mention whatsoever of Mrs. Sullivan's 
injuries in appellee's closing argument. The reference was 
merely to the possible loss of an eye by a spectator and was 
not related to Mrs. Sullivan's specific case but was suggested 
as 2 possibility along with other possible injuries that might be 
caused by flying pucks where no protection was afforded 

(J. A. 83). There can be no real question that the suggestion 
was a fair comment on the evidence and perfectly proper in 
argument. In any event, since appellant failed to object to 

any part of appellee's closing argument, it has waived its 

right to raise in this Court any claim of error based on 


the closing argument. McWilliams v. Lewis, 1941, 75 U.S. 
App..D. C. 153, 125 F. 2d 200. 
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jury to disregard the questions and the nature of the injury to Mrs. 


Sullivan. 
The judgment below should be affirmed. 


Respectfully submitted, 


Laidler B. Mackall 
Charles G. Williamson, J 


Attorneys for Appellees 


Steptoe & Johnson 
1100 Shoreham Building 
Washington 5, D. C. 


Of Counsel 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the plaintiff minor, beimg fourteen and a 
half years of age at the time of injury and being familiar 
with or chargeable with knowledge of the danger to spec- 
tators from pucks and selecting a seat in an unprotected 
rather than protected section of the stands, assumed the 
risk from pucks as a matter of law. 


2. Whether the Court in a personal injury case in which 
the plaintiff is a minor and the defendant a corporation 
and in which plaintiff counsel has played heavily upon 


sympathy should grant defendant’s requested instruction 
against prejudice and hostility because of its corporate 
status. 


3. Whether the Court in a personal injury case should 
direct a mistrial when plaintiff’s counsel injects highly 
prejudicial testimony about the character and extent of 
other injuries not relevant to the issues of the case. 
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Appeal From the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The defendant-appellant, M. J. Uline, Inc., appeals from 
final judgments entered upon jury verdict in the United 
States District Court for the District of Columbia in favor 
of the plaintiff-appellees, R. Thomas Neely, a minor 
($5,000.00), and Robert B. Neely, his father ($1,000.00). 
The complaint in the District Court was based upon neg- 
ligently caused personal injuries, the plaintiff minor hav- 
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ing been accidentally struck in the mouth by a puck from 
the playing surface while witnessing a professional ice 
hockey game at the Uline Arena. The District Court 
has general jurisdiction of such cases under Title 11, Sec- 
wun 306, of the District of Columbia Code (1951 edition), 
and this Court has appellate jurisdiction under Title 28, 
Sections 1291-1292, of the United States Code. 


STATEMENT OF THE CASE 


This case involves for factual consideration on appeal 
_ the nature of ice hockey, the risk to spectators, the plain- 
tiff’s knowledge of the game, the events of January 3, 
_ 1953 when the accident occurred, and the course of liti- 
gation. 


Ice hockey has been played professionally in the United 
_ States for about thirty years. A match is played be- 
tween two opposing teams, consisting of six players each, 
on an ice-covered surface which is generally about 200 
- feet long and 85 feet wide. Each player is on skates, 
- wears heavy padded equipment, and carries a long curved 
_ stick, and the object of the game is to hit the puck into 
the opposing team’s goal at the far end of the playing 
surface. The stick has a handle about four feet long 
and a blade about one foot long, and the standard puck 
is a solid rubber disk one inch thick and three inches in 
diameter and weighing eight ounces. The game is divided 
into three periods of twenty minutes each. Because of 
- the skating and the bodily contacts, ice hockey is a fast 
and rugged sport. 


There are three professional ice hockey leagues in the 
United States—the National Hockey League, the Ameri- 
can Hockey League, and the Eastern Hockey League. Dur- 
ing the 1952-53 season, in which the plaintiff was injured, 
the Washington team playing at the Uline Arena was a 
member of the Eastern League. This league has the 
lowest status of the three and is a small-scale enterprise. 
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Ice hockey is also played extensively by college teams 
located in sections of the country where ice skating is 
a popular sport. There is no substantial difference in 
type of play between professional and college hockey (J.A. 
73, 74, 76). 


Just as the spectator at a baseball game may be in 
danger of being struck by a foul ball, so the ice hockey 
spectator may encounter the risk of pucks unintentionally 
propelled from the playing surface into the stands. In 
every game the puck is frequently in the air. It may 
shoot up by deflection from a stick. Or a player may 
flip it over an opponent’s stick or lift it past an opponent 
in a bank shot against the dasherboard which frames in 
the playing surface. The technique of ‘‘lifting the puck”’ 
is an essential skill for the ice hockey player on any level, 
and in the District of Columbia it is a fundamental part 
of the training program for amateur players in the 12- 
to-18 age group (J.A. 75). Accidentally pucks are lifted 
into the stands. This is a common occurrence. An expert 
witness for the defendant testified that he had never seen 
a game in which the puck did not go into the stands at 
least once, that in some games it had done so ten or twelve 
times, and that on the average it did so about three times 
per game (J.A. 75, 76). 


The physical arrangements at the Uline Arena conform 
to the prevailing standards of the Eastern Hockey League 
(J.A. 46, 47). The rink is 187 feet long and 8714 feet wide 
and is completely framed in by a dasherboard 46 inches 
high (J.A. 43). Above the dasherboard on either end 
is a metal screen 43 inches high which protects the goal 
areas and the two corners and extends one fourth of the 
way along the sides (J.A. 42). The middle sections of 
both sides are not screened. This partial absence of screen- 
ing is due to three considerations: (1) the impracticability 
of screening off the players’ benches and the penalty box, 
(2) the danger to players of being thrown against the 
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screen in the rush of play, and (3) the desire of many 
patrons to avoid ‘‘cross-eyed’’ peering through a screen 
and to enjoy and unobstructed view (J.A. 48, 55, 77). The 
Uline Arena provides screening for those who want it and 
- no screening for those who prefer to do without it. In this 
_ way it seeks to accommodate’ the sports-minded people of 
' this community with an athletic spectacle to their taste. 


The plaintiff minor, R. Thomas Neely, was born on May 
15, 1938. He has at least normal intelligence, and, being 
the son of an Army officer, he has had superior educational 

opportunities. He is interested in sports, enjoys golf, 
- swimming, and skiing ‘‘very much’’, and has managed 
football (J.A. 16). 


During the years 1948 through 1950 and part of 1951 
the plaintiff minor lived at West Point with his parents. 
He learned how to skate on ice. He witnessed six to eight 
ice hockey games between West Point and other college 
teams (J.A. 20). Almost every Saturday morning for 
three ice hockey seasons he played in pick-up and scrim- 
mage hockey. He had his own skates, his own stick, his 
own hockey mittens (J.A. 24). He played not on a 
frozen pond but in the West Point arena itself (J.A. 19). 
As player and spectator he came to know among other 
features of the game the scoring system, the difference 
in function and equipment between the goalie and the 
other players, the melee called the ‘‘face-off’’ which trig- 
gers the game, how the puck is passed from player to 
player, the use of the dasherboard for bank shots, penal- 
ties, the penalty box, and the arrangement of the spec- 
tators’ stands into screened and unscreened sections (J.A. 
21, 22, 24, 25, 26, 28, 31). 


The plaintiff minor’s parents encouraged his interest 
in ice skating sports. His mother, who saw 18 or 20 or 
about half the games played at West Point during the 
three seasons, went skating with him (J.A. 14, 15, 16). 
The plaintiff minor’s father, who saw seven or eight games 
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at West Point, furnished the plaintiff minor with ice hockey 
equipment (J.A. 70, 71, 72). 


On the night of January 3, 1953, the plaintiff minor 
was fourteen and a half years old. He left home between 
7 and 7:30 in the evening and travelled with a class-mate 
by bus half-way across the District of Columbia to the 
Uline Arena. It was his first visit to Uline and his first 
professional hockey game. Buying a low-priced general 
admission ticket, he entered an amphitheater which he 
recognized as similar to the structure at West Point in 
the basic arrangements of rink, goals, dasherboard, and 
protected and unprotected sections of the spectators’ 
stands. (J.A. 20, 21, 23,31). He had ‘‘a pretty good idea’’ 
of what he was going to see (J.A. 33). Although his ticket 
called for a seat ina protected section near the end zone, 
he managed to place himself in a more expensive front- 
row seat near the middle of the arena, where spectators 
had no protective screening above the dasherboard (J.A. 
17, 57). More than two-thirds of the seats in the protected 


sections were unoccupied that night (J.A. 59, 98). The 
plaintiff had been watching the game for about 15 minutes 
when he was struck in the mouth by a puck from the 
playing surface (J.A. 33, 34). 


The plaintiffs filed their complaint in the District Court 
on February 10, 1955. This case has had two trials. The 
first ended on June 18, 1957 in a mistrial, the jury being 
unable to agree. On July 1, 1957, the second jury re- 
turned verdicts for the plaintiffs. The Court overruled 
the defendant’s motion for judgments notwithstanding the 
verdicts. 
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STATEMENT OF POINTS 
The Court erred in 


I. A. Refusing to grant defendant’s motion for a di- 
rected verdict made at the close of plaintiff’s case and 
renewed at the close of testimony. 


B. Refusing to grant the following statement in De- 
fendant’s Request for Instruction No. 2: 


. . - such persons who are familiar with the hazard 
of the game cannot properly claim that the manage- 
ment is guilty of negligence when a choice is given 
them between seats in the open and those behind 
screens of reasonable extent and placement. 


II. Refusing to grant Defendant’s Request for Instruc- 
tion No. 12: 


You are instructed that in deciding this case you 
must not consider parties to the action; that the 
parties on one side are individual persons and the 
other, a corporation or company. Their financial 
standing or worth are not for your consideration. 
Neither must you consider any other factor which 
has not been shown in the evidence produced at this 
trial. You must weigh and consider this case with- 
out regard to sympathy, prejudice or passion for or 
against any party to the action. 


III. Refusing to grant defendant’s motion to declare a 
mistrial when plaintiff counsel made an extremely preju- 
dicial and legally irrelevant reference to the injuries sus- 
tained by Mrs. Mary Sullivan, the plaintiff in Uline Ice, 
Inc. v. Sullivan, 88 App. D.C. 104, 187 F. 2d 82. 


7 


SUMMARY OF ARGUMENT 
I 


Two rules have developed as to liability for accidental 
injuries to ice hockey spectators from pucks. The New 
York rule denies management liability for negligence as 
a matter of law where the spectators have been afforded 
a choice of protected and unprotected seats and have 
chosen an unprotected seat. The Massachusetts rule, which 
holds that the issue is one of fact, has been applied in 
favor of plaintiffs who in five of the seven reported 
cases were first-time spectators and had no prior knowl- 
edge of the game; the sixth involved a second-time spec- 
tator and the seventh did not concern protected-unpro- 
tected seats. In adopting the Massachusetts rule in the 
case of Mrs. Sullivan (Ulime v. Sullwan, swpra) who was 
a first-time spectator and knew nothing of the game, this 
Court stated that in some situations the assumption of 
risk may be so plain that recovery should be denied as 
a matter of law. The present case involves that kind 
of situation. 


In accordance with the rule announced by this Court 
in the Sullivan case, the defendant-appellant asserts that 
the plaintiff minor assumed the risk as a matter of law. 
The plaintiff minor is clearly chargeable with knowledge 
of the hazards from pucks. He had attended six to eight 
games and had himself played scrimmage hockey dozens 
of times in the West Point arena, which is constructed 
like the Uline Arena, particularly as to protected and 
unprotected sections. He assumed a risk which must have 
been obvious to him. 


The plaintiff minor was 14% years old at the time of 
the injury. A person who knows the hazards of a sport 
assumes the risk of encountering them, whether he is an 
adult or a minor. The general rule assumes that respon- 
sibility begins at the age of 14. In this jurisdiction the 
circumstances of the case determine what may be expected. 
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When, as in Branan v. Wimsatt, infra., the testimony 
shows clearly that the plaintiff minor must have under- 
stood the danger in advance, he is barred from recovery 
as a matter of law. 


The plaintiff minor knew the possibility of harm and 
deliberately chose a seat of danger instead of a protected 
one. By providing this choice the defendant satisfied its 
~ legal duty to the class of spectators to whom the plain- 
tiff belonged. If this Court should announce a contrary 
doctrine in this case, it would impose upon the defendant 
the unprecedented burden of insuring all spectators with- 
out distinction. 


I. 


Plaintiff counsel exploited the emotional appeal of the 
injured minor and further curried sympathy by an im- 
proper allusion to the injury sustained by an adult female 
spectator at another time. In this atmosphere it was error 


to refuse a cautionary instruction against prejudice in 
deciding between an individual plaintiff and a corporate 
defendant. 


Tit. 


Plaintiff counsel made a legally irrelevant and extremely 
prejudicial reference to Mrs. Sullivan as having had ‘‘an 
eye put out’’ in 1946 by a puck at the Uline Arena. The 
Court did not cure the damage by admonishing the jury 
to disregard the remark. It should have declared a mis- 
trial. 


The admittance of a really damaging irrelevance is fatal 
to a fair trial. For example, in a personal injury case a 
serious reflection on the plaintiff’s character has been held 
to warrant an end to the proceeding. When, as in the 
present case, there can be no issue as to whether the de- 
fendant had notice of the condition causing injury, it is 
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grossly improper for plaintiff counsel to inquire into the 
details of other injuries. This case had nothing to do with 
Mrs. Sullivan, and plaintiff counsel’s reference, repeated 
several times, to her misfortune gave the plaintiff a strong 
emotional support to which he had no legal right. 


Incidentally, the record in the Sullivan case shows that 
Mrs. Sullivan did not have ‘‘an eye put out.’’ The Court 
committed prejudicial error in allowing the jury to continue 
after hearing this extraneous and false appeal to sympathy. 


ARGUMENT 


1. Plaintiff Minor, Being Fourteen and a Half Years of Age at the 
Time of Injury and Being Familiar With Or Chargeable With 
Knowledge of the Danger to Spectators from Pucks and Select- 
ing a Seat in an Unprotected Rather than Protected Secion of 
the Stands, Assumed the Risk of Injury from Pucks as a Matter 
of Law. 


The plaintiff minor assumed the risk of injury as a mat- 
ter of law and is barred from recovery by the doctrine of 
Volenti non fit injuria. Weber v. Eaton, 82 App. D. C. 66, 
160 F. 2d 577. 


American courts are divided into two groups on the prob- 
lem of liability to ice hockey spectators who are injured by 
pucks going into the stands. The New York rule, following 
the precedent established by the baseball cases, holds that 
there is no liability where the spectator has a choice of 
seats in screened sections and unscreened sections and se- 
lects an unscreened section. Modec v. City of Eveleth, 224 
Minn. 556, 29 NW 2d 453; Hammel v. Madison Square Gar- 
den Corp., 156 Mise. 311, 279 NYS 815; Ingersoll v. Onon- 
daga Hockey Club, 245 App. Div. 137, 281 NYS 505, Wolf 
v. Olympia Stadium, Inc., Nos. 247-609-610 (Wayne County 
Cireuit Court, Mich. 1949). The Massachusetts rule de- 
elares that the issue is one of fact requiring proof as to 
negligence and contributory negligence or assumption of 
risk. Thurman v. Ice Palace, 36 Cal. App. 2d 364, 97 P 
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2d 999; Shurman v. Fresno Ice Rink, 91 Cal. App. 2d 469, 
205 P 2d 77; Shanney v. Boston Madison Square Garden 


_Corp., 296 Mass. 168, 5 NE 2d 1; James v. Rhode Island 


Auditorium, 60 B.I. 405, 199 A. 293; Morris v. Cleveland 


Hockey Club, 157 Ohio St. 225, 105 NE 2d 419, Tite v. 
Omaha Coliseum Corp., 144 Neb. 22, 12 NW 2d 90; Lemoine 
_v. Springfield Hockey Association, Inc., 307 Mass. 102, 


29 NE 2d 716. In the first five cases cited under the Mas- 
sachusetts rule, the plaintiff was attending his or her first 
hockey game. In the Tite case, the plaintiff was in a hockey 
arena for the second time. The Lemoine case turned on 
the issue of fact whether a hockey fan assumed the risk of 
being injured by a hockey puck in the promenade area near 
the rest room. 


In the case of Uline Ice, Inc. v. Sullivan, 88 App. D.C. 
104, 187 F. 2d 82, this Court in effect adopted the Massa- 


_ ehusetts rule for the District of Columbia. The plaintiff, 


Mrs. Sullivan, who occupied a seat in an unscreened section, 
was attending her first hockey game. She had no prior 
knowledge of the game. Under this decisive circumstance 
this Court affirmed a jury verdict in her favor. It remarked, 
however, ‘‘There may be, of course, situations where the 
danger is so patent or well known that, as a matter of 
law, the spectator assumes the risk’’ (107-108). The pres- 
ent is that sort of situation. The defendant-appellant sub- 
mits that a proper application of the Sullivan rule to the 
present facts must exonerate it of liability to the plaintiffs. 


It is an elementary fact in ice hockey that the game is 
to some extent dangerous to players and spectators and 
that one of its dangers to spectators is the puck going into 
the stands. This fact has become a legal datum by judicial 
notice. ‘‘It is not disputed,’’ this Court said in the Sulli- 
van case (105), ‘‘that during a typical game the hockey 
puck leaves the playing area several times, and that it 
may fly into the seats in the side area as well as into the 





screens at the end areas, although the latter is the more 
usual.’’ In making this fundamental observation this Court 
agreed with the Minnesota court: ‘‘Any person of ordinary 
intelligence cannot watch a game of hockey for any length 
of time without realizing the risks involved to player and 
spectators alike.’? Modec v. City of Eveleth (supra). 


What, then, can fairly be said as to whether the plaintiff 
minor knew and appreciated the danger of pucks when he 
entered the Uline Arena on January 3, 1953? Surely that 
danger was ‘‘patent or well known’’ to him. He had seen 
six to eight games in a similarly constructed college arena, 
he had played scrimmage hockey dozens of times in that 
arena, he must have discussed the game time and again with 
his knowledgable parents. Week after week for three 
hockey seasons he and his friends tied on their skates, put 
on their mittens, grasped their hockey sticks, and sallied 
forth to imitate the college athletes on the ice. Did they 
not, like those college athletes, bang away at the dasher- 
board and sometimes by accident shoot a puck into the un- 
sereened sections of the stands? It is plainly incredible that 
the plaintiff minor did not know that pucks might and 
frequently did go into the stands at great speed, and might 
do injury. He did not need warning signs or loud-speaker 
announcements to put him on guard against a danger 
with which he was completely familiar. Lemoine v. Spring- 
field Hockey Ass’n. Inc. (supra). 


He who knows the hazards of a sport and willingly en- 
counters then has no ground for complaint if he is injured 
in the encounter. A Canadian court denied recovery to an 
injured hockey spectator who was himself a hockey player. 
Elliott and Elliott v. Amphitheatre, Ltd. (Manitoba King’s 
Bench 1934) 3 Western Weekly Reports 225. The Supreme 
Court of Ohio ruled against an experienced young swimmer 
who slipped on a wet diving platform, as follows: 


Generally speaking, it may be assumed that a per- 
son of whatever age is able to appreciate the obvi- 
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ous risks incident to any sport or activity in which 
he may be able to engage with intelligence and pro- 
ficiency and must act accordingly. If a child is able 
to play baseball capably, he must know that there is 
danger of being hit with ball or bat; if he is able 
to engage proficiently in the game of football, he must 
know that in playing the game there will occur violent 
physical contacts which may result in injury to him; 
if he is a proficient swimmer and diver, he must know 
of the danger of drowning and the danger of harm 
incidental to the use of diving apparatus. Murphy, 
an Infant, v. Steeplechase Amusement Co., Inc., 250 
N.Y. 479, 166 N.E. 173. That the plaintiff in the 
instant case knew of the condition of the tower plat- 
form in question is shown by the fact that he testi- 
fied fully upon that subject. Since the plaintiff in 
this case was shown to be a proficient swimmer and 
diver and had had much experience in the use of the 
swimming pool and its diving apparatus, can it be 
said that he was so immature that he could not ap- 
preciate the insecurity of standing or walking upon 
or diving from a platform which was obviously slip- 
pery when wet, and that a slip or fall from such 
platform might result in more or less injury to him? 
We think the record in this case warrants the con- 
clusion that he had the ability to appreciate this risk. 


—Englehardi v. Phillips 
136 Ohio St. 73, 23 NE 2d 829 


The plaintiff minor was fourteen and a half years old 
at the time of the accident. He has no legal right to favor 
in this case because of his minority. He was old enough to 
be fully chargeable with assuming the risk. The general 
rule on the responsibility of children for their own care- 
lessness or spirit of adventure has been stated as follows: 


The authorities agree that after a child has reached 
the age of fourteen there is no presumption that it 
is incapable of contributory negligence. On the con- 
trary, the presumption is that a boy fourteen years old 
is sui juris, so as to be chargeable with contributory 
negligence. As the presumption is stated ordinarily, 
at fourteen years of age, an infant is presumed to 
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have sufficient capacity and understanding to be sen- 
sible of danger and have the power to avoid it. 
—38 American Jurisprudence, ‘‘Negligence,’’ Sec. 205. 


The precise rule for the District of Columbia was for- 
mulated in 1872 by the Supreme Court: 


The rule of law in regard to the negligence of an 
adult, and the rule in regard to that of an infant of 
tender years is quite different. By the adult there 
must be given that care and attention for his own 
protection that is ordinarily exercised by persons of 
intelligence and discretion. If he fails to give it, his 
injury is the result of his own folly, and cannot be 
visited upon another. Of an infant of tender years 
less discretion is required, and the degree depends 
upon his age and knowledge. Of a child of three 
years of age less caution would be required than of 
one of seven, and of a child of seven less than of 
one of twelve or fifteen. The caution required is 
according to the maturity and capacity of the child, 
and this is to be determined in each case by the 
circumstances of that case. 

—Railroad Company v. Gladmon. 
82 U.S. 401, 408. 


In the District, then, there is no legal presumption that a 
child reaches the level of responsibility at the age of four- 
teen. Every case must be decided on its own facts, and 
even children of five or seven may sometimes be properly 
found by the jury to have been negligent. Moore v. Met- 
ropolitan R. Co., 2 Mackey (13 D.C.) 487, reversed on other 
grounds in 121 U.S. 558; Capital Transit Co. v. Gamble, 
App. D.C., 160 F. 2d 283. The child’s conduct may, how- 
ever, so plainly be a deliberate act bringing him into the 
zone of danger as to make the declaration of his fault no 
longer a factual function for the jury but a matter of law 
for the judge. ‘‘There may be cases,” this Court said in 
1900, ‘‘where, upon the clear and uncontradicted evidence, 
even an infant of tender years may be held, as a matter 
of law, to the result of his own acts as negligence or con- 
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tributory negligence.’’ Baltimore and Potomac Railroad 
Company v. Cumberland, 12 App. D.C. 598, 606. Such a 
case was Branan v. Wimsatt, 54 App. D.C. 374, 298 F. 
833, in 1924. This Court upheld the trial judge in ruling 
for the defendant against a plaintiff minor who had been 
injured by loose boards while playing in the defendant’s 
lumber yard. The Court said: “The plaintiff and all of the 
children who testified admitted that they knew that the 
lumber would likely fall, if care was not used in climbing 
the piles, and there is therefore no escaping the conclusion 
that they were of an age and discretion to know the risk, 
and that, knowing it, they assumed it’’ (380). In 1940 this 
Court had occasion to comment on that decision: ‘‘This 
court sustained a directed verdict for the defendant, largely 
because the child was 121% years old and fully conscious of 
the danger.’’ Eastburn v. Levin, 72 App. D.C. 190; 113 F. 
2d 176. It makes no difference that the plaintiff Branan was 
a trespasser and that the plaintiff Neely was a paying 
customer. Both assumed the risk. 


The rule of liability in the baseball cases operates from 
the presumption that every spectator appreciates the dan- 
ger from foul balls going into the stands, and it requires 

only that the ball park afford a choice between screened and 
unscreened sections. Kavafian v. Seattle Baseball Club 
_Assn., 105 Wash. 215, 181 Pac. 679. It would seem that 
where the proprietor of an ice hockey rink has likewise 
arranged his stands into screened and unscreened sections 
he has satisfied his duty to patrons who have some knowl- 
edge of the common hazards of the game. Uline Arena is 
so arranged. The plaintiff minor bought a general admis- 
sion ticket which would have placed him in a protected 
area, but he took a more expensive seat in an unprotected 
area. The defendant is not concerned about this seat-hop- 
ping and would not suggest that the mere fact of seat-hop- 
ping alone reduced the plaintiff’s legal status. The point 
is that the plaintiff knowingly chose danger instead of 
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protection. He had ‘‘a mental state of willingness.” Weber 
v. Eaton, supra, 66. He assumed the risk. 


The plaintiff appreciated the danger of pucks fully at 
the age of 1414, as he appreciates it at 19 and as he will 
appreciate it when he reaches his majority. Like any simi- 
larly situated litigant he should bear the legal consequences 
of his knowledge and conduct. To hold otherwise would 
require the defendant to be an insurer not only of specta- 
tors who do not know the danger but of those who do. No 
court in the land, so far as the defendant’s research goes, 
has imposed such a burden upon the proprietor of an ice 
hockey rink. 


Il. The Court In a Personal Injury Case In Which the Plaintiff Is a 
Minor and the Defendent a Corporation and In Which Plain- 
tiff Counsel Has Played Heavily Upon Sympathy Should Grant 
Defendant's Requested Instruction Against Prejudice and Hos- 
tility Because of Its Corporate Status. 


Defense counsel requested an instruction that the jury 
should not consider the fact that the parties on one side 
are individuals and the other party is a corporation, but 
should weigh the case without regard to sympathy or preju- 
dice for the respective protagonists. The Court refused to 
make this distinction. Although the giving of cautionary 
instructions is usually within the discretion of the judge, 
in this case the plaintiff’s argument leaned heavily on pain 
and suffering and the young plaintiff and his mother made 
an appealing picture in the courtroom, and plaintiff coun- 
sel’s improper reference to the Sullivan case had evoked 
an emotional atmosphere detrimental to the defendant. 
The requested instruction might have redressed the balance. 
In the circumstances it was error not to give it. 1 Bran- 
son, Instructions to Juries (3rd Ed., 1936) See. 42. 
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Ill. The Court in a Personal Injury Case Should Direct a Mistrial 
When Plaintiff Counsel Injects Highly Prejudicial Testimony 
About the Character and Extent of Other Injuries Not Re- 
lated to the Issues of the Case. 


The following colloquy occurred at the trial. Mr. Mack- 
all, plaintiff counsel, was cross-examining Mrs. Stine, an 
officer of the defendant corporation. 


‘“¢Q. You are familiar with the injury to Mrs. Sul- 
livan? 

A. Yes. 

Q. That was March 19, 1946? 
an I do not recall the date, but I am familiar with 

t. 

Q. That was a very serious injury to you? 

A. To me? 

Q. She had her eye put 

Mr. Green: Your Honor, this is extremely prejudi- 
cial and I move for a mistrial at this stage. 


(J.A. 66) 





This exchange happened so fast that the reporter did not 
record it all. Beyond question Mr. Mackall said not ‘‘put” 
but ‘‘put out.”” The record shows Mr. Mackall later speak- 
ing again of ‘‘an eye put out.’”? (J.A. 83). 


The Court admonished the jury to disregard Mr. Mack- 
all’s remark and denied the defendant’s motion for a mis- 
trial. In doing so it committed prejudicial error. 


The modern tendency embodied in Federal Rule 61 is to 
discourage reversals based on mere evidentiary rulings. 
When, however, improper testimony goes to a jury with 
really damaging effect, the wrong cannot be cured by a 
simple admonition from the bench. It is time for the jury 
to leave the case, for a fair trial is no longer certain. So 
this Court entered a reversal when the District Court al- 
lowed testimony in a personal injury case that a plaintiff 
had frequently patronized a gambling casino. Campion v. 
Brooks Transportation Co., Inc., 77 App. D.C. 293, 135 F. 
2d 652. In another personal injury case, Hockaday v. Red 
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Line, 85 App. D.C. 1, 174 F. 2d 154, this Court reversed the 
judgment below because the District Court had admitted 
testimony that the plaintiff, having been convicted of as- 
sault and given a suspended sentence on condition of join- 
ing the armed forces, broke his promise to enlist. This 
Court quoted with approval from the 8th Circuit: 


‘‘It is the duty of the court and of its officers, the 
counsel of the parties, to prevent the jury from the 
consideration of extraneous issues, of irrelevant evi- 
dence, and of erroneous views of the law, to guard 
it against the influence of passion and prejudice, and 
to assure to the litigants a fair and impartial trial. 
An omission by court or counsel to discharge this 
duty, or a persistent violation of it, is a fatal error, 
because it makes the trial unfair.’’ 


—Union Pacific R. Co. v. Field 
137 F. 14, 15. 


A question may exist in a personal injury case as to 
whether the defendant had notice of the allegedly dan- 
gerous condition, and it is legitimate to develop testimony 
as to prior injuries in order to establish that notice. The 
evidence must telate to notice and not the seriousness of 
injuries and there must be an identity of the basic issues 
and situations. District of Columbia v. Armes, 107 US. 
519; Small v. Penna. R.R. Co., 65 App. D. C. 112, 80 F. 2d 
704; Hecht Co. v. Jacobsen, 86 App. D.C. 81, 180 F. 2d 13; 
Robitaille v. Netoco Community Theatres of North Aittle- 
boro, Inc., 305 Mass. 265, 25 N.E. 2d 749, 128 A. L.R. 592. 
It would be absurd to contend that there has ever been in the 
present case any issue as to whether the defendant knew 
that pucks might go into the unscreened stands and do harm 
to spectators. The gist of the defense is that the plaintiff 
knew this, too. Hence, it was improper for plaintiff counsel 
to bombard the defense witness with questions about prior 
injuries and especially improper to flourish Mrs. Sullivan’s 
misfortune before the jury. The emotional effect of this 
tactic was to commingle two widely separated legal situa- 
tions and to excite a gratuitous enlargement of sympathy 
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for the plaintiff. It was a gross and irremediable violation 
of the law of evidence. Plaintiff counsel compounded the 
error by making further reference at the close of his case 
(J.A. 83) and in his closing argument to Mrs. Sullivan’s 
injuries instead of restricting himself as he should to the 
plaintiff’s injuries (J.A. 83). 


Incidentally, if the defendant had essayed to answer the 
Sullivan argument as injected, it would have shown—if an 
opportunity had been afforded to examine the record of 
that case—that plaintiff counsel had exaggerated Mrs. Sul- 
livan’s injury. She did not have an eye put out (J.A. 10). 
_ The vice of dragging in collateral and prejudicial matters 
before the jury is that it tends to magnify the opponent’s 
burden of proof beyond reason and to confuse the jury as to 
the task before it. The only solution is to declare a mistrial. 


CONCLUSION 


The errors of the District Court in refusing to declare 
a mistrial because of the improper and damaging refer- 
ence to Mrs. Sullivan’s injury and in refusing to offset 
plaintiff’s emotional appeal by giving a cautionary instruc- 
tion for impartiality between the individual plaintiff and the 
corporate defendant warrant reversal with direction for a 
new trial. The error of refusing a directed verdict for the 
defendant against the plaintiff as chargeable because of 
his knowledge of ice hockey with assumption of risk as a 
matter of law calls for a reversal with direction to enter 
judgment for the defendant. The defendant-appellant 
prays this Court for appropriate relief. 


Respectfully submitted, 


SaMUEL GREEN 
Frank SMITH 
904 G Street, Northwest 
Washington 1, D. C. 
Attorneys for Appellant 
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525 Filed Feb. 10, 1955 


IN THE UNITED STATES COURT FOR THE 
DISRICT OF COLUMBIA 


Civil Action No. 609-55 


Rosert B. Neery, Father and Next Friend of R. Taomas 
NEELY, an infant, 4508 Salem Lane, N.W., Plaintiff's 


Vv. 


M. J. Uxrg, Inc., a corporation, 3rd and M Streets, N.E., 
Washington, D. C., Defendant 


Complaint 
(Personal Injuries—Spectator Hit by Hockey Puck) 


1. The plaintiff Robert B. Neely and infant plaintiff R. 
Thomas Neely, are father and son, citizens of the United 
States and residents of the District of Columbia. The 
defendant is a corporation incorporated under the laws of 
the State of Ohio, engaged in the District of Columbia in 
the business, among others, of operating a place of amuse- 
ment known as the Uline Ice Arena, a building equipped 
with a large ice rink surrounded by a low wooden wall 
behind which seats are provided for the accommodation of 
spectators. Defendant is and was engaged in sponsoring 
and promoting as a commercial venture and for profit to 
itself, ice hockey games to which the public is invited and 
urged to attend upon payment of admission fees. The 
claims for relief herein on behalf of the plaintiffs against 
the defendant are for an amount in excess of Three Thou- 
sand Dollars ($3,000), exclusive of interest and costs, and 
this Court has jurisdiction under the provisions of Code 
1951, 11-306. 


2. On January 3, 1953, the plaintiff, R. Thomas Neely, 
who was at that time only 15 years of age, purchased a 


3 


ticket of admission from defendant’s agents in charge 
526 of defendant’s arena, for admission to the arena to 

witness a game of ice hockey between two profes- 
sional ice hockey teams. This plaintiff was assigned by 
defendant’s agents to a seat on the side of the ice rink 
almost midway between the goals in the first row of seats 
immediately adjacent to the playing surface near the play- 
ers’ box and occupied that seat, having been ushered to it 
by one of defendant’s employees. 


3. Defendant had conducted exhibitions of ice hockey 
games for many years and well knew that such exhibitions 
were inherently dangerous to spectators seated in the near 
vicinity of the playing surface unless substantial precau- 
tions were taken for the protection of the spectators. It 
was the duty of the defendant to provide a reasonably safe 
arena for paying spectators attending the hockey contests 
and to take such precautions as were necessary for their 
safety. Among other things, it was the duty of the defend- 
ant to provide and equip the sides of its rink with screen- 
ing, mesh or plexiglass guards to safeguard and protect 
paying spectators from objects hurled or propelled from 
the ice. In addition, it was the duty of the defendant to 
warn plaintiff by sign or otherwise of the hazards and dan- 
gers to which it was then and there subjecting him. 


4. Defendant, however, in violation of its aforesaid du- 
ties, negligently and carelessly failed to maintain its ice 
arena in a reasonably safe condition for use by paying 
spectators attending hockey contests sponsored by de- 
fendant. Among other things, defendant negligently and 
carelessly failed to provide and equip the sides of its rink 
with screening, mesh, plexiglass guards or other safe- 
guards to protect paying spectators from objects hurled 
or propelled from the ice. In addition, defendant negli- 
gently and carelessly failed and neglected to warn or ap- 
prise the plaintiff R. Thomas Neely, who was then only 
fifteen years of age, by sign or otherwise of the hazards 
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527 and dangers to which it was then and there subject- 
ing him. 

5. By reason of the negligence and carelessness of the 
- defendant as aforesaid, the plaintiff R. Thomas Neely, 
while witnessing a game of professional ice hockey on Jan- 
uary 3, 1953, and while occupying a seat assigned to him by 
defendant’s agents, was suddenly and without warning 
struck in the mouth with great force and violence by a 
hard rubber object known as a puck, which had been pro- 
pelled by a player from the ice at high speed over the rail, 
lacerating and bruising the infant plaintiff’s lip and mouth, 
- violently tearing one tooth from its roots and killing and 
_ thus necessitating the removal of several other front teeth. 


6. As a result of the defendant’s negligence and careless- 
ness as aforesaid, the plaintiff R. Thomas Neely, sustained 
serious and painful injuries including bruises, contusions 
and lacerations to his face, lips, mouth and gums, and in- 
cluding the loss of several of his front teeth. The blow 
from the hockey puck has caused this plaintiff to suffer, 
and he will in the future suffer, physical pain, mental an- 
guish, embarrassment and humiliation as a result of the 
aforesaid injuries and disfigurement and he has been re- 
quired to wear for a period of several years, painful and 
disfiguring braces on his teeth, all to the great injury and 
damage to the plaintiff R. Thomas Neely in the sum of 
Twenty Thousand Dollars ($20,000). 


7. Plaintiff Robert B. Neely, as a result of the injuries 
sustained by his son as aforesaid, has incurred, and will 
in the future incur, substantial expenses for medical, sur- 
gical, dental and x-ray treatments and medicines, and he 
has lost and will in the future lose the benefit of his son’s 
services; all to the injury and damage to the plaintiff Rob- 
ert B. Neely in the sum of Three Thousand Dollars ($3,000). 


528 Wuererore, the plaintiff, R. Thomas Neely de- 
mands judgment against the defendant in the sum 
of Twenty Thousand Dollars ($20,000). 
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WHEREFORE, the plaintiff Robert B. Neely, demands judg- 
ment against the defendant in the sum of Three Thousand 
Dollars ($3,000) and the costs of this suit. 


Sterror & JoHNsoN 
STEPHEN AILES 
Lamuer B, Macxkar1 
Attorneys for Plaintiffs 
1100 Shoreham Building 
Washington, D. C. 
Telephone NAtional 8-8282 


Demanp For Jury Triau 


Plaintiffs demand a trial by jury on all issues herein. 
Larier B. Mackauu 





529 Filed Mar. 14, 1955 
Answer 
First DEFENSE 


The complaint fails to state a claim against defendant 
upon which relief can be granted. 


Seconp DEFENSE 


1. Defendant admits the averment of paragraph 1 except 
that the defendant denies that defendant sponsored and 
promoted ice hockey games. Defendant is without suffi- 
cient knowledge and information to form a belief as to 
the extent of the plaintiff’s injuries which might invoke 
the jurisdiction of this Court and accordingly denies this 
jursdictional averment of the complaint. 


2. Defendant is without sufficient knowledge and infor- 
mation to form a belief as to the allegations contained in 
paragraph 2, and accordingly denies each and every such 
allegation. 
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3. Answering paragraph 3 and 4 of the complaint, de- 
fendant denies that he violated any legal duty owing to the 
plaintiffs. 

4. Defendant is without sufficient knowledge and infor- 
mation to form a belief as to the allegations contained in 
paragraphs 5, 6, and 7, and accordingly denies each and 
every such allegation. 


530 Turrp DEFENSE 


Plaintiffs T. Thomas Neely damages were caused by 
his sole negligence or by his assumption of risk. 


FourtH DEFENSE 


_ The negligence, if any, resulting in this alleged injury 
was that of Walter Brown, the owner and operator of the 
hockey team involved. 


WHenrerore, the defendant demands that this complaint 
be dismissed with costs to the plaintiff. 


SaMvUEL GREEN, 

Attorney for Defendant 
904 G Street, N.W. 
Washington 1, D. C. 
REpubliec 7-2301 


531 Filed May 16, 1957 


Pretrial Proceedings 
Statement of Nature of Case: 


The Court-approved pretrial statements of plaintiffs 
and defendants are attached hereto. 

Photographs initialed by pretrial judge, box office state- 
ment dated Jan. 3, 1953, diagram of Uline Arena may be 
offered without formal proof. 

A mold or cast of plaintiff’s teeth may be offered with- 
out formal proof of the making of these impressions. 
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The parties agree to exchange a list of tenatative wit- 
nesses within ten days of pretrial order and to augment 
this list if changes occur. 

The defendants will endeavor to vertify the facts con- 
tained in plaintiff’s fourth requested stipulation and if 
verified as a fact, the defendant will waive formal proof 
of these facts, but reserve objection as to relevancy of 
materiality of this evidence. 

Counsel will be notified ten days prior to trial of the 
date of trial in order that the adult plaintiff may be pres- 
ent. 


532 Dated May 16, 1957. 


Epwarp A. Tamm, 
Pretrial Justice. 





536 Filed May 16, 1957 
Defendant’s Pretrial Statement 


The defendant, Uline, is an Ohio corporation doing busi- 
ness in the District of Columbia. In January 1953 the de- 
fendant corporation leased the Arena to one Walter Brown, 
who owned and managed the Washington hockey team and 
was responsible for the hockey program at the Arena dur- 
ing the 1952-53 season. 

The defendant admits that the infant plaintiff was a 
spectator at the hockey game on January 3, 1953 and was 
injured by a puck. The defendant denies that it was 
negligent in any manner, and further asserts that said 
plaintiff's injury was caused in whole or in part by his 
own negligence or assumption of risk. The infant plain- 
tiff was familiar with the game of ice hockey, the hazards 
attendant thereto, and had reached an age at which he 
was sui juris and responsible for his own negligence. 

The infant plaintiff’s dental injury did not necessitate 
orthodontic treatment and his injuries other than dental 
were slight. 





8 


The plaintiff father was thoroughly familiar with the 
- hazards of ice hockey and was negligent in permitting the 
infant plaintiff to attend the game in question and sit in 
~ anexposed position. This parental negligence is chargeable 
- to both plaintiffs for their respective claims. 


Stipulations Requested: 
1. Chart of the Arena. 
2. Box Office Statement of January 3, 1953. 


3. Photograph | 
The defendant requests that the plaintiff produce his 
537 ~—s ticket stub at trial. 


SAMUEL GREEN 
Attorney for Defendant 
Investment Building 
Washington 5, D. C. 


538 Filed June 18, 1957 
Defendant’s Request for Instruction No. 2 


Persons who know and appreciate the danger from a fly- 
ing puck in a hockey game assume the risks of such dan- 
gers, [as are incident to the playing of the particular game 
and of which they have knowledge, or which should have 
been obvious and apparent to a reasonably prudent person 
under the circumstances. Accordingly, such persons who 
are familiar with the hazard of the game cannot properly 
claim that the management is guilty of negligence when a 
choice is given them between seats in the open and those 
behind screens of reasonable extent and placement.] 


Granted, as modified, Martin, J. 
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541 Filed June 18, 1957 
Defendant's Request for Instruction No. 12 


You are instructed that in deciding this case you must 
not consider parties to the action; that the parties on one 
side are individual persons and the other, a corporation 
or company. Their financial standing or worth are not 
for your consideration. Neither must you consider any 
other factor which has not been shown in the evidence pro- 
duced at this trial. You must weigh and consider this 
case without regard to sympathy, prejudice or passion for 
or against any party to the action. 


543 Filed July 10, 1957 


Motion of Defendant for a Judgment Notwithstanding the 
Verdict for Plaintiffs or in the Alternative a New Trial 


Comes now the defendant by its attorney and moves the 
Court to grant to it a judgment notwithstanding the ver- 
dict for plaintiffs or in the alternative, a new trial. 


SaMUEL GREEN 
Attorney for Defendant 
Investment Building 
Washington 5, D. C. 
NAtional 8-6650 


044 Filed July 24, 1957 


Defendant's Reply to Plaintiffs’ Memorandum of Points and 
Authorities in Opposition to Defendant's Motion for Judg- 
ment Notwithstanding the Verdict or for a New Trial 


The defendant relies upon the points and authorities filed 
in support of its motion for judgment notwithstanding the 
verdict or for a new trial. Defense counsel, is, however, 
compelled to add that plaintiffs’ counsel continues to mis- 
represent and exaggerate the injury sustained by Mrs. 
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Sullivan, plaintiff in a previous case. Plaintiffs’ counsel 
committed and still commits palpable error when he states 
that Mrs. Sullivan had an eye ‘‘put out’’ (plaintiffs’ coun- 
sel’s phrase) by a puck. Mrs. Sullivan in her Complaint 
alleged only that she ‘‘sustained serious and permanent 
injury to her right eye and the vision therein’’ (Sullivan 
vs. Uline, Civil Action No. 1026-47, United States District 
Court for the District of Columbia). Plaintiffs’ counsel 
asked Mrs. Stine, defense witness, a question about Mrs. 
Sullivan’s injury which would have been plainly inproper 
if based on the facts. It was doubly improper because 
based on the false premise that Mrs. Sullivan’s eye had been 
‘nut out” by a puck. In this perspective of distortion the 
reference in plaintiffs’ closing argument to the possible 
loss of an eye by a spectator aggravated the original mis- 
representation of the Sullivan case. 


Respectfully submitted. 


SaMUEL GREEN, 

Attorney for Defendant 
Investment Building 
Washington, 

District of Columbia 


545 Filed July 31, 1957 
Order 


Due consideration has been given to the motion of de- 
fendant for judgment non obstante veredicto, or in the al- 
ternative for a new trial, together with the points and 
authorities submitted in writing in support of the motion. 
The court also has considered the memorandum of points 
and authorities submitted by the plaintiff’s attorneys in 
opposition to the foregoing motion. 
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There was ample substantial evidence to support the 
verdict of the jury upon the issue of defendant’s negligence 
and there was legal justification for the verdict in the ap- 
propriate application of the law, as charged by the court, 
to the facts obviously found by the jury. Every effort was 
made by the trial court to follow the rule of the District 
of Columbia, pertaining to the injury of a spectator at an 
ice hockey game, as declared in Uline Ice, Ice v. Sullivan, 
187 F. (2d) 182 (D. C. App., decided in 1950). 

The court thinks that no material error was committed 
in ruling upon the admission or exclusion of evidence in 
the case, or in any matter of procedure during the trial. 

Accordingly, the motion of defendant is overruled. 


JoHN D. Martin 
United States Circuit Judge, 
sitting by designation. 


546 Filed August 27, 1957 
Notice of Appeal 


Notice is hereby given this 27th day of August, 1957, 
that M. J. Uline, Inc. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 2d day of July and 
7/31, 1957 in favor of Plaintiffs against said Defendant. 


SaMUEL GREEN 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
Mrs. Robert Neely 
DIRECT EXAMINATION 


Q. Could you tell us Tom’s birth date? A. Born 
May 15, 1938. 


Q. Have you had occasion to see any other ice 
hockey rinks? A. Yes. 

Q. Where were they? A. At West Point. I saw the one 
that was up there, and since that time on television. 

Q. Since what time? A. Since the time we were at 
West Point. In the last year or two I have seen ice 
hockey games on television here in Washington. 

Q. Anywhere else? A. No. I have not seen any, ex- 
cept on television. 

Q. Other than television. A. Games from Madison 
Square Garden; and Boston Garden, I believe, is one they 
televise. 

Q. Did you notice what protection was furnished spec- 
tators, in Boston and New York, sitting along the sides 
of ice hockey rinks there? 

The Court: Just a minute. 

Mr. Green: Before the witness answers the question I 

think we should definitely establish the dates when 

25 she saw these ice hockey rinks. We are concerned 
with the period 1953. 

The Court: Brother Mackall will do that, I am sure. 


By Mr. Mackall: 


Q. When did you see these games on television? A. 
The last year here, in Washington. 

Q. 1955? A. No, this last year. 

Q. 1956? A. 1956. 

Q. To repeat my question: What did you notice on 
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television with respect to the protection offered spectators 
in the ice hockey rinks in Boston and New York, that is, 
spectators sitting along the sides of the arena. 

Mr. Green: I am going to object to the protection af- 
forded in 1956, since we are concerned with the period 
1953. 

The Court: I think it is competent to be received in 
evidence. 

* * ® * * s * s * e 

The Witness: They appear to have a barrier which, 

to me, looked like glass; at least in Madison Square 

Garden; some sort of glass barrier between the rinks and 

the spectators, except in the very center where, I believe, 
the players’ box was located. 


By Mr. Mackall: 


Q. When were you at West Point? A. We arrived at 
West Point in 1948, and stayed there through 1950, when 


we went away for about nine weeks to Fort Benning, 
Georgia, and then back up there through 1951. 

Q. What was Tom’s age in 1949 through 1951? A. He 
was eleven, or twelve, or thirteen. 

Q. What was Tom’s age on the date of the accident? 
A. He was fourteen and a half. 


CROSS EXAMINATION 
By Mr. Green: 


Q. When Thomas Neely, your son, went to see the ice 
hockey game on the evening of January 3, 1953, do you 
recall what time in the evening he left the house? <A. No. 
He left immediately prior to going to the hockey game. 
I do not recall what time the hockey game started; it 
was probably 7 :30 or 7 :00. 

Q. 7:30 or 7:00 at night? A. Yes. 

Q. You did not accompany him there, did you? <A. No. 
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Q. Mr. Neely did not accompany him to Uline Arena? A. 


No. 
30 Q. Approximately how many ice hockey games 


had you attended at West Point? A. In three years, 
probably eighteen or twenty, perhaps. 
Q. When you went to these ice hockey games did your 
son generally go with you? <A. Not as a rule. 


e * * Sd a s * * * ® 


Q. When you were at West Point you saw eighteen to 
twenty games over a three-year period. Do you know 
how many games the West Point team played during this 
three-year period? A. Probably twice that number. 


32 Q. Do you recall how many times you did take 

your son with you? A.I do not recall ever taking 
him with me. He went to a few games, but we lived 
close by, I do not think I ever took him with me. 


33 Q. When you saw your son at an ice hockey game 
where was your son seated? A. Usually the chil- 
dren were not seated; they stood in the end of the rink, 
and between there and the out-of-doors where they ‘horse 
around’ throwing snowballs a good part of the time. 

Q. Did the ice hockey rink at West Point have a pro- 
tected and unprotected area? A. Behind the goals, yes, 
there was a screen wiring of some sort, or netting; I am 
not sure which. 

Q. Is this generally where your son was seated or stand- 
ing, as you have it? A. Yes. There were no seats back 
in that part. 

Q. Was this with the scorekeeper? A. Sometimes with 

the scorekeeper, who is up above the rink in a little 
34 enclosed box with a sort of ladder arrangement 
to the ground, behind outside the playing surface. 


a 
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Q. When you were at West Point did you see any pucks 
knocked off the surface of the ice into the spectators? A. 
Yes. I saw the puck leave the ice in the middle of the 
rink only twice before, but never hit anybody, or I would 
not let him go. 


* * * * * * ” & * * 


Q. Your son actually played the game of ice hockey 

himself, did he not, while he was at West Point? A. 

35 They played with hockey sticks; you could not call 
it a ‘‘game,’’ because it was not a game. 

Q. Did they play with a hockey puck? <A. Yes. 

Q. They had a hockey stick? A. Yes. 

Q. And they used the ice? A. Yes. 

Q. And used the arena at West Point? A. Yes. 

Q. And it was not an organized game of ice hockey? 
A. Probably ‘‘shinny,’’ I think is what they call it when 
the kids scrimmage around. 

Q. Did you purchase or did Thomas have any equip- 
ment to play the game of ice hockey? A. Yes. 

Q. What equipment did he have? <A. Skates, and a 
stick which he picked up himself over at the rink, aban- 
doned by one of the other players; gloves, which I believe 
a friend of ours, who was a cadet, had given to him. 

Q. When you speak of ‘‘gloves,’’ are these the heavy 
mittens such as are used by the ice hockey players? A. 

Yes. They were leather sort of things. 
36 Q. How big were the gloves, do you know? A. 
His were not very big because he was not very 
big, but the whole thing probably came up to about here. 
The Court: Sort of a gauntlet? 
The Witness: Like a gauntlet. 


By Mr. Green: 


Q. Were these protected gloves, or standard gloves you 
wear in daily dress? A. No, heavier, and had sort of 
a—I don’t know—padding-like business on the backs of 
them. 
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Q. Do you remember whether the padding was inside 
the glove or outside the glove? A. No. It looked like 
‘rolls of something in the back. I do not know whether 
that would be inside or out. 

Q. Thomas was pretty much of a fan of ice hockey, too, 
was he not? A. Not too much, then. He did not go very 
often. 

Q. He liked to play the game of ice hockey? A. They all 
skated a great deal, and played anything they could play 
on the ice. 

Q. Did you ever see your son playing on the ice? A. 
I have skated with him. No, I have never seen him 
play. 

e . th * & e e s s & 
40 Q. Tom is a pretty intelligent boy, is he not? 

A. I always thought he had the minimum of intel- 
ligence. 

The Court: You know a mother’s pride; you thought 
he had more than a minimum. 

The Witness: I don’t like to say it in front of him. 

The Court: You are a modest lady. 


By Mr. Green: 
Q. Did he stand fairly high in his class? A. No. 
a cd & e e e * e * 6 
48 Q. Is Thomas very much interested in sports? A. 
Some he likes very much. 


Q. What sports does he play himself, if you know? A. 
Golf, swimming, and skiing he likes very much. 
sd * * & & . * e cd e 


Q. What about football; did he play football? A. 
49 He managed football, and played a little this last 


year. 
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52 Thomas Neely 

. ae td * * e s * * e 
DIRECT EXAMINATION 

ae cd * cd * ee w © * * 


53 Q. Prior to January 3, 1953, had you ever been to 
an ice hockey game at Uline Arena? A. No. I had 
not. 
Q. On January 3, 1953, did you go to Uline Arena? A. 
Yes. I did. 


* * * * * & cg * * cd 


Q. Would you tell the jury how you bought your seats? 
A. I went up to the ticket window and asked for a ticket 
to go to the hockey game; they told me so much money; 
I paid that amount, and we went in. 

Q. When you went in had the hockey game started? 
54 A. Yes. It had. 

Q. Were there any ushers standing around that 
you saw at that time? A. None that I remember. 

Q. What did you do then? A. We went in and sat right 
down in the front row just as we went in. 

Q. Where were those seats in relation to the end of the 
arena, and the center of the arena? A. They were about 
halfway between the end and center of the arena in the 
front row. 

Q. What was directly in front of your seat? A. There 
was a low wall, that was all; just a plain wall that is 
around the whole arena. 

Q. Was there any other protection? A. No. There 
wasn’t. 

Q. Was there a screen in front of your seat? <A. No. 
There wasn’t. 

Q. Was there any glass or plexiglass protection? A. No. 

Q. Were there any vacant seats near you? A. I believe 
there were some, yes; I do not remember how many. 

Q. What happened to you during the course of 
55 the game? A.I was hit with a hockey puck, in the 
mouth, just after I got there; not too long; a few 
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minutes after I was there; and then I went down to a first 
aid station where they stopped the bleeding from there. 
The tooth was knocked out. 

Q. Prior to the time you were hit had you seen any 
signs in the arena warning that spectators might get hit 
with flying pucks? <A. No. I did not. 

Q. Was there a loud speaker system being used at the 
game? A.I believe there was. Yes. 

Q. Did you hear any announcements warning spectators 
they might get hit with flying pucks? A. No. 

Q. Was there any announcement that spectators could 
exchange seats in unprotected areas for protected seats 
behind the goal posts? A. No, there was not. 

Q. Prior to the time you were injured did you see the 
puck leave the ice? A. No. I did not. 

Q. Prior to the injury had you ever attended a 
56 professional ice hockey game? A. No. I had not. 

Q. Prior to the accident had you ever seen a 
professional ice hockey game on television. <A. No. 

Q. Prior to the injury had you ever attended any other 
kind of ice hockey game? A. When at West Point; I 
went to some collegiate hockey games there. 

Q. That was at West Point. A. Yes. 

Q. When was that? A. 1948, 1949, and 1950, those 
years. 

Q. Were you also at West Point in 1951? A. Yes. I was. 

Q. How old wer~ you at that time? A. I was eleven, 
twelve, and thirteen years old. 

Q. How many games did you see at West Point? A. 
About seven or eight games, I guess. 

Q. Where were you while you watched these games at 
West Point? A. I was all around; sometimes in the score- 
keeper’s box; sometimes outside with a bunch of other 

kids. We weren’t in any definite place; we were all 
57 over the place, just fooling around; it was a social 
event. 

Q. Where was the scorekeeper’s box located? A. At 


19 


one end of the rink at West Point, and just about one end 
of the rink, off the playing surface. 

Q. Did you skate while you were at West Point? A. 
Yes. I did. 

Q. Who did you skate with? A. I guess just with the 
kids that were there; we just skated all together. 

Q. Where was this done? A. In the arena. 

Q. That is when it was not being used? A. That is when 
it was not used for anything else. They had times when 
you could skate. 

Q. What else did you do at the arena? A. Saturday 
mornings we used to go down there, and used to have 
sort of hockey games, I guess, ‘‘make-up’’ games; in other 
words, no definite rules, or anything, just a crowd of kids 
playing like you play football, I guess, or something. 

Q. How many children would be playing? A. I couldn’t 
say; no definite number; just as many as would show up. 

Q. What was the average number; about how 
58 many; fifteen, twenty, or less? A. Probably about 
twenty-five or thirty kids playing there all at the 

same time. 

Q. How did you make up your game? A. Usually took 
the number of kids there and cut them in half, because 
everybody wanted to play; just play that way; make up 
two teams. 

Q. How often did you do that? A. Most Saturday morn- 
ings we went down; once a week. 

Q. Have you ever played in a regular hockey game? A. 
No. I have not. 

Q. Prior to the injury on January 3, 1953, had you ever 
seen a hockey puck hit into the side of the ice hockey 
arena? A. No. 

Q. Prior to the injury did you know that a spectator 
sitting in a seat on the side of an ice hockey arena might 
get hit by a hockey puck? A. No. 
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68 Q. Going back to the West Point arena: Is that 
entirely enclosed? A. No. It is not. 
Q. Is part of it open? <A. Yes. 
Q. What part is that A. The sides are open. 
Q. From the position where you were, near the score- 
keeper’s box, could you go outside from there? A. 
Yes. 
69 Q. Was that your practice while you were there? 
A. Yes, we went out a lot. 
Mr. Mackall: Your witness. 


CROSS EXAMINATION 
By Mr. Green: 


Q. Thomas, how many games did you say you saw at 
West Point? A. I believe probably about seven or eight 
games. . 

Q. Seven or eight games? A. Yes. 

Q. These were college games they were playing? A. Yes. 


Q. I am going to ask you a number of questions, 

70 andI want you to bear in mind that all these ques- 

tions relate to your knowledge of ice hockey prior 

- to January 1953; each one of the questions that I ask you 
until such time as we change the question. 

When you were at West Point did you watch any scrim- 
maging? <A. No. 

Q. Do you know what time of day or night the games 
were played? A. They played at night. 

Q. Do you know how many players constitute an ice 
hockey team? A. No. I did not. 

Q. I believe you said you saw six to eight games of ice 
hockey, and you testified now that during those six or 
eight games that you saw you do not know how many 
players constitute a team. A. That is right. 

Q. Do you recall how many players you saw on the 
ice at one time? A. No. I do not. 
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Q. Would you describe to the jury the ice hockey arena 

as it existed at West Point? A. That was before—— 

71 Q. This was at West Point, yes; prior to January 

1953. A. It was an arena ice hockey rink; was all 

ice, what they skated on; had a wall around it; had nets 
at either end, and goals at either end. 

Q. Would you tell the jury something about the goal 
that you saw at West Point. What do you mean by a 
goal? <A. I think it was a steel structure, or wood, I am 
not sure; and nets suspended around inside of it, looks 
like a frame, and a net around it so they could shoot 
into that. 

Q. Do you remember how high it was; was it high or 
was it low? A. It was about as high as this wall here. 

Q. Do you recall whether or not there was a player that 
stood in front of the goal? A. Yes. There was. 

Q. Do you know what the name of that player is? A. 
He was the ‘‘goalie.”’ 

Q. Do you recall how he was dressed? A. He had pads 
on; he had a stick, gloves, and skates. 

Q. Do you recall whether or not this player skated up 

and down the ice, or do you recall whether he was 
7 more or less stationary? A. He was there more often 
than not; sometimes he was away from the goal. 

Q. When he would go away from the goal would he go 
to the end of the ice? A. I do not remember where he 
went. 

Q. What was his mission or his purpose in the game? 
I think we have seven jurors who have never seen the 
game of ice hockey. What was the purpose of the goalie? 
A. I think it was to protect the goal. 

Q. To protect the goal? A. Yes. 

Q. Why would he be protecting the goal? A. So the team 
could not score. 

Q. How does a team score in ice hockey? A. They hit 
a puck with tre stick, and slide it along the ice, and try 


and get it in the goal 
Lr) 
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Q. If it goes into either net then does that count for 
so many points? A. It counts as a point. 

Q. Were there other players on the ice in addition to 
the goalie? A. Yes. There were. 

73 Q. Did they protect the goal, also? A. I do not 
think they did. 

Q. What did they do during the course of an ice hockey 
game? <A. They tried to score on the other goal. 

Q. Did they skate up and down the ice? A. Yes. 

Q. Do you know how many other players there were in 
addition to the goalie? A. That was prior to January 3? 

Q. January 1953. A. Then I did not know. 

Q. Do you know now how many players there were? A. 
Yes. In addition to the goalie? 

Q. In adidtion to the goalie, yes. A. There are five more. 

Q. Five more players? A. Yes. 

Q. How were the players, other than the goalie, dressed? 
A. They had skates; carried a stick; they had big thick 
gloves; they had other kinds of padding on their legs that 
was covered up with some kind of stocking, and they had 
jersies, too, or pants. 

Q. Do you recall whether or not the players had 
74 a particular color uniform at West Point? A. I 
believe they did, yes. They did. 

Q. Do you know what color it was? A. Being West Point 
I suppose it would be a grey. 

Mr. Macall: As of your knowledge in January 1953? 

Mr. Green: He saw six or eight games; I assume he 
would know the color of the uniform prior to 1953. 


By Mr. Green: 


Q. Have you seen any game at West Point after Janu- 
ary 3, 1953? A. No. I have not. 

Q. So when we are talking about West Point all the 
knowledge you have about ice hockey relates to prior to 
the date of this injury. Is that right? A. Yes. 

Q. So you recall the color of the uniform? A. They were 
black, I believe. 


oO 
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Q. I believe you testified when you were at West Point 
you sat with the scorekeeper. Is that right? A. Part of 
the time, yes. 

Q. You sat with the scorekeeper part of the time. 

Is the position of the scorekeeper at West Point 
75 in the protected area or unprotected area? A. 
That is in the protected area. 

Q. Would you describe to the jury the protection af- 
forded at West Point? A. Around the end zones, in fact 
on each end of the arena, there is a net that hangs from 
the ceiling to the wall, and that protects anything that 
goes over the net. 

Q. This net does not completely encircle the whole 
playing surface, does it? A. No. It does not. 

Q. Is it similar to the protection afforded at Uline Arena? 
A. Yes. It is. 

Q. Do you know whether it is just a little smaller than 
the protection afforded at Uline Arena? A. You want to 
know whether it is smaller than Uline Arena? 

Q. You say it is similar to the protection at Uline Arena; 
I take it by that you mean the protection is around the 
end area. A. Yes. 

Q. The question is: Is the protection at West Point at 

the end? Is it not a fact the protection at West Point 
76 at the end is a little less than the protection afforded 

at Uline Arena? A. I would say it was about the 
same. 

Q. The same protection. Did they have a scoreboard, or 
something like that; is that where the scorekeeper sat? 
Did he put up the numbers, or visiting team, or score, 
where he was sitting? A. Yes. He did. 

Q. You testified that when you were at West Point 
you played the game of ice hockey in scrimmages. A. We 
got together on Saturday mornings and played around, 
yes. 

Q. What time of the morning would that be? A. I do 
not know; I guess it was early, but not too early; the 
middle of the morning. 
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Q. Did you play many Saturday mornings? <A. I do 
not know how many I played; I am not sure at all about 
that. 

Q. Do you recall whether or not you played every Satur- 
day during the month, during the playing season? A. I 
think we tried to get down there as often as we could. 

Q. Would that be as much as every Saturday? <A. If we 
could have gotten there every Saturday, I would have 

been there. 
17 Q. As far as the game was concerned they played 
with a hockey stick, and did you use a puck then, 
too? A. Yes. We did. 

Q. Whose equipment did you use? A. I had my own 
skates, and my own stick. I did not use anybody else’s 
equipment. 

Q. You had your own stick? A. Yes. 

Q. Did you have your own mittens? A. Yes. I did. 

Q. These were regular standard ice hockey equipment—— 
A. I guess they were. 

Q. —as far as the mittens were concerned. A.I think so. 

Q. Do you know whether there is a difference between 
the ice hockey skate and the regular skate? A. No. I do 
not. 


Q. Did your father sometimes take you to hockey games? 
A. No. He did not. 
78 Q. Your father did not take you to hockey games. 
Did your mother take you to hockey games? <A. No. 
She did not. 

Q. Would it be your testimony that your mother and 
father never took you to an ice hockey game at West Point? 
A. Yes. I would say that. 

Q. Did you discuss the game of ice hockey around the 
dinner table? A. No. We did not. 

80 Q. Mr. Neely, I show you what has been intro- 
duced in evidence as Defendant’s Exhibit Number 
9. Whatis that? A.Itis a hockey stick. 
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Q. Is that the kind of stick they used at West Point? 
A. As far as I know, it is. 

Q. That the team used at West Point? A. As far as I 
know; it is similar enough. 

Q. Do you know whether this is the stick that is used 
by the players other than the goalie, or is the stick used 
by the goalie? A. The goalie’s stick is wider. 

Q. When you speak of ‘‘wider,’’ you are talking about 
the base of the stick or the whole length and structure 

of the stick? A. The base is wider; and wider a 
81 little ways up from the base, too. 

Q. Do you know the reason why the goalie’s stick 
is wider than the other players’ sticks? A. I guess it 
is to give him a better chance of hitting it if they hit it 
at him. 

Q. I am sorry, I missed the last part. A. To give him 
a better chance of hitting it or stop it if hit toward the 
goal. 

Q. Offers a better protection when a shot is hit at him 
so he can protect the goal, is that your answer? A. If 
they are hitting at the goal or at him. 


* * * ca a ae s & i * 
83 By Mr. Green: 


Q. When you were scrimmaging in pick-up games 
did you have an ice hockey stick? A. Yes. I did. 

Q. Was the stick that you used similar to the stick that 
we have right here? A. It was the same shape, and it 
was shorter. 

Q. It was shorter. Is it not a fact your father cut the 
stick down from a standard stick that is used in an ice 
hockey game? A. I think he did. Yes. 


e ca * * * +d * i e * 

Q. When you scrimmaged do you remember how you 
carried the stick; you, yourself? A. I carried it the best 
I knew how. 
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Q. Did you carry it in front of your body, or to the 

side, or touching the ice? A. I think in all three posi- 
tions. 

84 Q. If you were hitting the puck toward the goal 
your stick would be on the ice. Is that right? A. 

Yes. It would. 

Q. If you were skating up and down the ice could you 
tell me how you held the stick? A. Probably keep it off 
the ice. 

Q. Keep it off the ice? A. Yes. 

Q. Do you know what a ‘‘high”’’ stick is? A. That is 
prior to the accident? 

Q. Prior to the accident. A. No. 

Q. Prior to the accident were you familiar with the 
fact there were penalties in ice hockey? A. Yes. 

Q. Do you know some of the penalties that were part 
of the game? A. Penalized for fighting, and rough play, 
I guess; unnecessary roughness, or something like that. 
Q. Fighting? A. Yes. 


Q. Two players fighting on the ice? A. Yes. 
The Court: Unnecessary rushing he said. 


85 By Mr. Green: 


Q. Speaking of West Point now, when the player 

was penalized at West Point what was the nature of the 
penalty? A. He had to leave the ice. 

- Q. When he left the ice, how did he leave the ice? A. 

He skated off; went over to a penalty box. 

QQ. Did he sort of go over to a dashboard and jump 
over a dashboard? A. Sometimes he did. Yes. 

Q. Then he would sit in the penalty box ? A. Yes. 

Q. When a person is penalized in ice hockey did they 
play with the full team, or did they play with one man 
short? A. They played one man short. 

Q. Would they continue to play with one man short 
during the entire period of the penalty? A. Yes. 
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86 Q. At West Point, have you ever seen more than 
one player off the ice at any one time; in other 
words, have you seen two or more men penalized and 
sitting in the penalty box? A.I think so. Yes. 
Q. Do you know whether there is any particular ad- 
vantage to being left-handed or right-handed in hockey? 
A. None that I know of. 


Q. Do you recall what time of the night you left your 
house to go to the arena? A. I went about 7:00, or maybe 
7:30. 

Q. Did you know how long an ice hockey game 
87 took? A. No. 

Q. Did you know whether or not an ice hockey 
game took more than an hour, or less than an hour; did 
you know that? A. I would have said it probably took 
around an hour. 

Q. Going back to your prior knowledge: Did you ever 
see an ice hockey puck leave the playing surface and go 
anywhere into the spectators’ area? A. No. @& 

Q. Did you ever see an ice hockey puck leave the play- 
ing surface and go into the nets at West Point? A. I 
believe they did. Yes. 

Q. Do you recall whether or not there is a ‘‘time out’’ 
as a part of the game? A. No. I do not know. 

Q. When you went to see the ice hockey game you went 
with Pat Holland? A. That is right. 

Q. Was Pat Holland a hockey fan? A. I do not think 
he was. 

Q. Do you know whether or not Pat Holland had ever 
seen an ice hockey game before? A. I do not know whether 

he had ever seen one or not. 
88 Q. On the way over Pat Holland asked you some 
questions about the game, is that not so? A.I do 
not think he did. 

Q. Did you sort of explain to him what he was going 

to see when he got there? A. I explained as much as I 
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knew, if I explained anything. I do not remember talk- 
ing to him. 
a ae e * e * * * ca ’ 

Q. When you went into the arena on the evening of 
January 3, you knew, from prior experience at West 
Point, that there was a protected area and a non-pro- 
tected area, did you not? A. Yes. 

Q. When you approached the ticket window did 
89 you ask for a seat in the protected area? A. No. 
I did not. 

Q. When you walked into the arena did you note there 
was a protected area there? A. I think so. Yes. 

Q. Can you tell the jury where the protected area is 
at Uline Arena? A. It is around the ends; each end has 
a protected area; it is a screen projecting up above the 
wall. 

Q. Is there a dasher around the whole ice surface at 
Uline Arena? A. Yes. 

Q. Do you know how high that dasher is? A. I would 
say about four feet. 

Q. When you speak of the screen at the end of the 
protected area, was the screen above the dasher? A. Yes. 

It was on top of it. 

_  Q. Did you note at that time there were quite a few 
seats available in the protected area of the arena? A. 
I do not remember how many there were there. 

Q. On the way to the arena, did you know more about 
_ the game of ice hockey, or did Pat Holland know more 
about the game of ice hockey? A. I am not sure he knew 
more, or if I did. 


* ® e * 2 * * ® e * 


93 Q. I show you what has been already admitted 
7 in evidence as Defendant’s Exhibit Number 1, and 
ask you if you recognize that as the stub of the ticket 
that you had on the evening of January 3, 1953? <A. I 
think it was the one. 
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Q. You spoke about sitting in the front row at the 
arena on the evening of January 3, 1953? <A. Yes. 


Q. You do recall you were seated in a front seat? 
A. Yes. 

Q. Will you describe the physical makeup of this front 
seat to the jury. A. Like a seat in the movie theatre, 
I guess, except it does not have any padding, not that 
I remember; it was right behind the wall; it was a front 
seat; it folded down. That is all I remember about it. 


Q. Do you recall whether or not it was different than 
other seats in the arena? A. No. 

Q. At the time you were sitting in that seat you knew, 
did you not, that this was a reserved seat? A. No. I 
did not. 


Q. When you asked for a ticket did you ask for 
the most expensive seat in the house? A. No. I 
did not. 
The Court: Did you ask for the least expensive? 
The Witness: No. I did not ask for any particular 
seat; I asked for a seat. 


By Mr. Green: 


Q. You put down a sum of money and the ticket was 
given to you? A. The ticket was given to me and 
97 I was told what to put down. 

Q. You made the choice of the seat by picking 
the ticket, is that not so? A. No. I just asked for an 
admission ticket. 

Q. You asked for an admission ticket and you paid 
aprice? <A. Yes. 

Q. You knew that the ticket authorized you to sit in 
the section that was covered by that price, did you not? 
A.No. I did not. 
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Q. When you purchased this ticket was it your under- 
standing that by purchasing this ticket you could sit in 
any seat in the house? A. I believe it was. Yes. 

Q. That was your understanding? A. Yes. 


98 Q. You were not sitting behind any net? A. No. 
I was not. 
Q. You knew there were nets there on that evening? A. 
Yes. 


Q. Did you know the purpose of the nets? A. Yes. 
99 Q. Suppose you tell the jury what the purpose 

of the nets were. A. When you are shooting at 
the goal; I think when the player shoots at the goal the 
fellow tries to protect it; has the wide stick and it bounces 
off that stick and bounces into the nets at the end. 

Q. Are the spectators seated behind the nets protected? 
A. As much as the nets can protect them they are pro- 
tected. 

Q. Would you say they had more or less protection 
than you had? A. They had more. 

Q. That is the purpose of having a net there. A. For 
protection? 

Q. That is right. A. Yes. 

Q. They are similar to the nets they have behind a 
eatcher’s plate at a ball park, are they not? A. I think 
so. Yes. 

Q. Actually, when you took a seat in tie front row 
you knew you were taking a chance, did you not? A. No. 
I did not. 

Q. We are going back to West Point, now. When 

100 you were at West Point, did you see—would you 

describe this as a fast game or a slow game? A. 
Pretty fast game. 

Q. Players are always in movement? A. Yes. 

Q. They skate rapidly up and down the ice? A. Yes. 
They do. 
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Q. They sometimes bump into each other? A. I think 
SO. 
Q. They knock each other to the ice? <A. Yes. 

Q. They shoot this hockey puck back and forth; is that 
done from a standing position or is that always done from 
a moving position? A. I think they do it from both. 

Q. They do it from both. Is it more likely to be from 
a moving position or a standing position ? A. I think 
more likely from a moving position. 

Q. From a moving position. I believe you testified that 
they pass the puck back and forth with the stick. Do 
they sometimes use the dashboard as an aid to maneuver- 
ing this puck around? A. I think so. Yes. 

Q. You have seen the hockey puck hit against 
101 the dashboard in order to escape an opponent, have 
you not; get it away from an opponent? A. Yes. 


Mr. Mackall: This is at West Point? 
Mr. Green: At West Point; at the six to eight games 
he saw at West Point. 


By Mr. Green: 


Q. When a player passes the puck and ‘cams’ it off 
the dashboard, is this sort of a ‘bank’ shot? A. Yes. 

Q. Is it hit against the dashboard pretty hard? A. I 
do not know how hard it is hit. 

Q. You have heard it hit the dashboard? A. I have 
heard it? 

Q. It makes quite a noise, does it not? A. It would, 
if you were standing there; if you stand there I guess 
it would make a noise. 

Q. You were sitting right above the dashboard here? 
A. At Uline Arena? 

Q. At Uline Arena on January 3. A. Yes. I was. 
102 Q. Did you ever see a player sort of life the puck 
a little bit to get it over another player’s stick? 

A. I do not recall. 
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Q. Do you know whether or not this sort of thing is 
done sometimes in order to escape an opponent? 

Mr. Mackall: He said he had not seen it done. 

Mr. Green: I am asking the witness if he knew this was 
done. 

The Witness: I do not think so. 


Q. How do they sort of block a pass; what do they block 
a pass with? A. I think they block it with anything they 
- ean; their stick, normally; that is what it is for. 

Q. They block it with the stick. Would it be the base of 
the stick or the top of the stick they block the puck with? 
A. I think it would be the base of the stick. 

Q. The base of the stick. You say they block it with 

anything else they can. What else do they block it 
103 with? A. Their skates; their legs. 

Q. Do they sometimes block it with their hands? A. Yes; 
if they have their hands free I guess they do. 

Q. Are they allowed to catch the puck, as you would in 
baseball? A. This is before the accident, again? 

Q. Before the accident. A. I did not know whether you 
could, or not. 

Q. Before the accident did you ever see a hockey player 
at West Point hold up his hand and deflect the puck when 
coming down the ice, when somebody shot it? A. No. 

Q. Did you ever see a hockey puck strike a player? A. 
No. I do not think so. 

Q. Did you ever see a hockey puck strike a goalie? A. 
Yes. 

Q. He is the player on the ice? A. Yes. 

Q. Outside of the goalie have you seen other players 
hit by the ice hockey pucks? A. I do not think so. No. 

Q. A puck is a piece of rubber and it is slid along 

104. the ice; when a puck is stopped by a stick or de- 
flected by a stick, such as we have right here, does 

the puck stop dead, or does it bounce off the stick, or just 
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what happens to the puck, as you see it? A. It sometimes 
stops, and sometimes bounces off. 

Q. And bounces up in the air? A. I do not know; it 
bounces to the side. 

Q. You guess it does bounce into the air? <A. It could. 

Q. You have seen it bounce into the air, have you not? 
A. This is, again, before? 

Q. Before 1953, yes. A. I hadn’t seen it bounce into the 
air before that. 

Q. Prior to January 3, 1953, had you read any sports 
column about ice hockey? A. None that I remember. 

Q. Had you seen any movies of ice hockey? A. None, 
unless they were in the news reels of the movies. 

Q. You would not say you had not seen any movie in 
the news reels of ice hockey? A. I would not want to say 

that. No. 
105 Q. It is quite possible you did see ice hockey in a 
a news reel? A. It is possible I had. 

Q, Did you read the sports columns about the West Point 
games that you saw? A. No. I do not think I did. 

Q. You had no interest in how the game would come out 
as far as score was concerned? A. Not usually. 

Q. Did you see any television broadcast prior to Janu- 
ary 1953? A. No. 

Q. Had you listened to any radio broadcast of the game? 
A. No. I had not. 

Q. On January 3, 1953, when you went to see the game 
you knew pretty much what you were going to see, did you 
not? A. I had a pretty good idea what I was going to 
see. 

Q. You knew quite a bit about the game of ice hockey 
at that time from your prior seeing of the game at West 
Point. A. I did not know too much about the game. 

Q. You had seen six to eight games at West Point? A. 

I was present at six to eight games. 
106 Q. On this particular evening, I believe you testi- 
fied that you came shortly after the game started. 
Is that right? A. Yes. It started when I got there. 
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Q. How long were you there before the accident? A. I 
guess about fifteen minutes. 

Q. About fifteen minutes. Prior to the accident did you 
- know how long the period is in ice hockey? A. No. I did not. 


Q. Prior to January 1953 did you know how many periods 
there were in a game of ice hockey? A. No. I did not. 


* * * * * s * * & ® 


107 Q. When they started these games at West Point, 
how did they start them? How did they get the ball 
or puck in play? A. Did I watch them start them? 
Q. Yes. A. I am not so sure I ever took time out to 
notice for sure how they started those games 


Q. When you were at West Point had you ever seen a face 
off; had you ever seen the referee drop the puck between 
two players? A.I probably did. Yes. 

Q. Do you recall when this puck is dropped between the 

two players it is something like two centers in a 
108 basketball game, each trying to get control of the 
puck? A. Yes. 
Q. How do they try to get control of the puck? A. They hit 
it with their sticks, or get it away from the other one with 
their stick. 

Q. Does this puck always go where you want it to go in 
ice hockey? A. I do not believe we ever had a face off. 

Q. From watching the game of ice hockey does it always 
go where the center wants it to go in the face off? A.I do 
not think so. 

Q. It does not. When a player is shooting for a goal or 
shooting up and down the ice, does the puck always go where 
he wants it to go? A. It goes pretty close; they have a 
pretty good idea where it is going. 

Q. In a face off he does not have too much control of it? 
A. I do not think so. 
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Q. Have you ever seen a player sort of shoot a puck and 
then make a mistake and realize that the puck did 
109 not go where he wanted it to go and have to skate 
around to protect his zone again? 
Mr. Mackall: Before — 


By Mr. Green: 


Q. Before January 1953. A. He shoots it and then does 
what? 

Q. It does not go where he wants it to go, and he has to 
skate back and defend his own area right away? A. Yes. 
I think so. 

Q. You have seen that? A. I guess so. 

Q. Generally, when a player is passing a puck in ice 
hockey do you know whether all the members — this is 
prior to January 1953 — do you know whether all the 
players are allowed to skate up and down the ice with that 
puck? A. No. 


* oe * * * * * * * * 


110 Q. I believe you testified that when you entered 
Uline Arena you did not see any ushers. Is that 
right? A. That is right. 
Q. Did you see ushers subsequently? A. No. I did not. 
Q. You did not see any ushers at all during the course of 
the evening? A. No. I did not. 


115 Q. You testified that you did not see an ice hockey 
puck leave the playing surface on the evening of Jan- 
116 uary 3; you do not recall seeing an ice hockey puck 
leaving the surface prior to being injured. A.I did 
not see any. 


36 
REDIRECT EXAMINATION 


Q. During the time you were at West Point, that 
117 was between what years. A. 1949 and 1951. 
Q. That is seven to nine years ago. Is that right? 
A. Yes. 
Q. How old were you during that time? A. I was eleven, 
twelve, and thirteen years old. 
_  Q. You have a very clear recollection about what you did 
during that period of time? A. No. I do not. 
Q. What did you do when you purchased a seat at Uline’s 
on the night of January 3, 1953? A. We purchased a seat; 
walked to the entrance, and walked down. 
- Q. Tell us how you bought that seat. A. Went up to the 
window and asked for a ticket to see the game. 
Q. What happened? A. I think they just quoted a price 
and said so much, and gave me a ticket. 
Q. Your understanding was that that ticket was good for 
any seat in the house? 


e se eo P & = 2 e & e 
118 The Witness: Yes. 
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Q. When you entered the arena, did you see any ushers 
around? A. No. I did not. 

Q. Did anyone say anything to you about not sitting in 
the seat where you sat? A. No. They did not. 

Q. Were there several vacant seats along the front of the 
arena? A.I believe there were. Yes. 

Q. You and Pat picked out two of them? A. Yes. We just 
went down and sat where we pleased. 

Q. No one said anything to you? A. No one said any- 
thing. 

Q. There were no ushers there? A. That is right. 


121 Mr. Mackall: I am going to read the answers to 
the request for admission of facts, and some answers 
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; to the deposition. I believe Mr. Green has some objection | 
he wants to state on the record. 
The Court: All right. 

. Mr. Green: The objections we make at this time are the 
same objections we made before, and that is, in number two 
and number one we were talking about the protection offered ! 

. by ice hockey rinks. This particular arena and this particu- 
lar Cleveland team is in a higher league than is Uline Arena. : 
This was protection afforded in 1948; this action took place 

. in 1953. 

For that reason we feel it is inadmissible because of re- 
moteness and a lack of similarity. 

The Court: I make the same ruling I did before; and your | 
exception, of course, is noted. | 


» * e * e e * Py * & * | 


122-4 The Court: Ladies and gentlemen, we are about to 
follow a practice that is proper and appropriate in 

the courts of the United States that is called ‘‘discovery ! 

depositions’’ and answers, and ask questions for admission | 

by your opponent; and the answers to the questions are | 

competent evidence to be considered by the jury. | 


(Thereupon, Mr. Mackall proceeded to the witness stand ! 
and read as follows:) | 


Mr. Mackall: ‘‘Did you on January 3, 1953, own and op- 
erate an arena located at Third and M Streets, Northeast, 
Washington, D. C.? | 

‘‘Answer: Yes. | 

‘‘Question: Were any signs or warnings posted in : 
123 or about the arena on January 3, 1953, warning cus- ! 
tomers of the danger of flying pucks? If so, state 
the exact number and location and size of such signs or 
warning. | 

‘¢ Answer: No.”’ | 

‘‘Question: How many customers or spectators, to your : 
knowledge or to the knowledge of your agents or employees, 
were struck by pucks leaving the playing surface during ice 
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hockey games played within two years prior to January 3, 
1953? 

‘Answer: Several people were injured, but the record 
show no report of injuries.’’ 

‘‘Question: Was the plaintiff Robert B. Neely treated in 
- the emergency room of your arena following his injury on 
January 3, 1953? 

‘‘Answer: Yes.”’ 


124 We also requested the defendant Uline to admit 

certain facts, and under the procedure that the judge 
mentioned they did admit these facts which I am going to 
read. Number one, the defendant admits: 

‘‘That in February of 1948, the American Hockey League 
consisted of ten clubs, six of which had taken measures to 
protect spectators seated on the sides of their hockey arenas, 
as well as in the end zones, against flying pucks. 

Number two; defendant offered testimony to show: Out 
of the twenty-six cities having similar arenas only ten pro- 
vided protection in the form of plexiglass or wire barriers 
extending along portions of the side of the arena. 


194 Mr. Mackall: The defendant has agreed to stipu- 
late this hockey puck. 


195 The Deputy Clerk: Defendant’s Exhibit Number 8. 


The Court: Let it be received in evidence and 
196 passed to the jury for inspection. 


(Thereupon, Defendant’s exhibit No. 8, previously 
marked for identification, was received in evidence.) 


* & a * s * e & * * 


Mr. Green: At this time the defendant moves for a di- 
rected verdict on behalf of the defendant on the grounds 
that the plaintiff was completely familiar with the game of 


— ee 
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ice hockey in that the plaintiff had played the game of ice 
hockey, as he testified from the stand, every Saturday over 
a three-year period, or as many Saturdays as he could get 
up to the arena at West Point; that the plaintiff played with 
a standard ice hockey puck and he had the mittens, that he 
had skates, that he had seen six to eight ice hockey games, 

and that he knew, we believe from his testimony, or 
197 should have known, as the law says, that the puck 

would leave the rink. When the plaintiff went to the 
Uline Arena he did assume the risk. 

We feel under the New York cases, the baseball rule, say 
that the person assumes the risk as a matter of law. We 
feel that that should be applied in this jurisdiction. 

We have the Uline versus Sullivan case which says it is 
a jury question. The Court speaks in that particular case 
of a first time at an ice hockey game, and the language of 
the Court indicates to me that if the person has had some 
knowledge of the game the Court would have decided 
differently. 

We are also relying on the Minnesota case—I do not have 
the citation—which we relied on. 

For that reason we feel we are entitled to a directed 
verdict. 

The Court: In response to the succinctly stated motion of 
Mr. Green, attorney for the defendant, for a directed ver- 
dict, the Court desires to say: On the former trial of the 
case much time was devoted to discussion of the applicable 
law, authorities being presented by both sides. The Court 

reached the conclusion then that a jury issue was 
198 presented by virtue of the controlling authority of 

Uline Ice Company against Sullivan, 187 Fed. 2nd 82, 
D.C. Appeals, decided in 1950, and therein the same de- 
fendant was the appellant there. 

There is nearly always a difference in the facts of the 
two cases, but the principles announced in the Sullivan 
case, supra, seem to be applicable here. It is for the jury 
to say whether or not, from the testimony of the plaintiff 
and the other evidence of the record at this time, he had 
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sufficient familiarity with the danger of being struck by a 
flying puck and appreciated the danger sufficiently to con- 
stitute assumption of the risk on his part. He was a youth 
of some fourteen and a half years at the time of the occur- 
rence. He testified he was not escorted by an usher to the 
seat which he took on the side of the rink which was un- 
protected by a screen. Considering his testimony as a 
- whole it would not seem that by virtue of the test set forth 
in the Sullivan case, supra, it can be said as a matter of law 
to have assumed the risk of injury from a flying puck during 
the hockey game. 
Mr. Green has produced several authorities which support 
his motion, but each case must rest on its own particular 
facts. The rule applied in the baseball cases would 
199 not be applicable here because of the difference in 
the games or the difference between the game of 
baseball and ice hockey. 

In support of his position in opposition to the granting 
of the motion for directed verdict attorney for the plaintiffs 
has referred to a well-written opinion by the Honorable 
James Garfield Stewart of the Supreme Court of Ohio, 
Morris versus Cleveland Hockey Club, 157 Ohio State 225; 
105 Northeastern 2nd 419, decided in 1952. There the judge 
differentiated the danger to spectators from the baseball 
flying through the air and the danger from being struck by 
a flying puck during a hockey game. 

Accordingly, the motion for directed verdict is denied 
and the exception of the defendant to the action of the 
Court in denying the motion is duly noted. 


41 
William A. Noack 


DIRECT EXAMINATION 


Q. Give your name and address, please. A. William A. 
Noack. 


& * * * 2 * * * + * 


Q. Where are you employed? A. At the Uline Arena. 

Q. In what capacity are you employed at the Uline Arena? 
A. Building superintendent. 

Q. I show you what has been identified as Defendant’s 
Exhibit Number 6 and ask you if you recognize that? 
A. Yes. 

Q. Will you tell the jury what this Defendant’s Exhibit 
Number 6 is? 


e * * * * * # * * * 


A. It is the floor plan and the seating plan of the 


Uline Arena. 
Q. Did you make certain measurements from the ice play- 
ing surface to certain seating sections in that arena? 


* * * * * * * * * * 


Q. Would you tell the Court and the jury the dis- 
207 tance between the ice playing surface and Section 45 
in terms of feet? A. Thirty-two feet. 

Q. How many rows back from the ice playing surface is 
Section 45? A. In forty-five? 

Q. In forty-five. How many rows back? A. Nine rows 
it has in that section. 

Q. Is there a space between the last row and Section 45? 
A. Yes. 

Q. Did you measure that distance? A. Five foot four. 

Q. What is the distance between the ice playing surface 
and Section 48 in terms of feet? A. Fifty-nine. 

Q. What is the distance in terms of rows back from the 
ice playing surface to that section? A. Seventeen. 
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Q. Seventeen rows? A. Seventeen rows. 

Q. Have you measured the distance between the ice play- 
ing surface and Section 52? A. It would be fifty-eight 

feet. 
208 Q. What is the distance from the ice playing sur- 
face in terms of rows to that section? A. Sixteen 
rows. 
Q. Did you measure the dashboard encircling the ice 
playing surface? <A. Yes. 
_ Q. Would you tell what the height of that dashboard is? 
A. Forty-six inches. 

Q. Did you measure the distance of the screen that ap- 
| pears above the dashboard at the Uline Arena? A. That is 
forty-three inches high. 

Q. Is this forty-three inches on top of the dashboard? 
A. Yes. 

Q. Have you measured the distance that the screen comes 
along the side of the arena— A. Yes. 

Q. — from the rounded corner of the arena? A. How far 
along the side does the screen come? On Section 24 it is 
twenty-three feet, the straightaway. 

Q. Have you measured it from the center portion of 
the arena, the distance from the center portion of the 

arena out on the ice, how far the screen comes? 
209 =A. Yes. 
Q. What is that distance? <A. Thirty-six feet. 

Q. We have been speaking about one side of the arena 

only? <A. Yes. 
 Q. Are these distances true with respect to the other side 
of the arena? A. Approximately. Yes. 


210 CROSS EXAMINATION 
By Mr. Mackall: 


Q. Mr. Noack, I am a little confused. This screen does 
' not go all the way around the arena, does it? A. No. 
Q. It is Just on each end of the arena? A. That is right. 
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Q. The screen is above what you call the dasher-board, 
that is, the wall around the arena? <A. That is correct. 

Q. I believe you said it was forty-three inches high above 
the dasherboard. A. Forty-three inches high. 

Q. There is no screen above that? A. No. 

Q. So the screen does not go all the way to the roof, 

the way it does at a ball park, for example? 
211 A. No. 
Q. How long is that arena; the ice surface? 


A. One hundred eighty-seven. 

Q. The length of the arena is one hundred eighty-seven? 
A. Right; the ice surface. 

Q. Section 15 does not have any screen, does it? A. No. 


213 Q. Five on each side; that is ten sections. That is 
1,210 seats unprotected in those sections. Is that 
right? A. That is right. 


214 Q. Yes. Adding that up to the 1,210 seats it is 
215 ~—s alittle less than 1400 seats. A. 1,300. 
Q. And eighty-six. A. Yes. 
Q. Just twenty less than 1400 unprotected seats. 


* * i ba * * * ® * e 


218 Q. You watch the games? A. Yes, and near as I 
can come to it, when I am not doing anything else. 
Q. You have seen people injured sitting along the sides 
of the rink, have you not? A. I should say yes. 
Q. What is the answer? A. Yes. 


220 Q. You are sure a lot of people have been hurt? 
A. That is right. 


221 Q. Where is the score board for the ice hockey 
game? A. Center of the rink. 
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Q. Above the ice? A. Above the ice. 

Q. What is on that scoreboard normally ; what. does that 
tell you? A. You have penalties; two penalty clocks; you 
have the time clock. 

Q. A time clock that tells how much time is remaining in 
the period? A. Right. 

Q. And also tells you the score, I suppose. A. Tells you 
the score and tells you the regular time. 


REDIRECT EXAMINATION 


Q. Would you look at your chart and tell me whether 
Section 41 has protection? A. Partially, yes. 
Q. What about Section 407 <A. Yes. 
222 Q. And Section 39? A. All around to Section 32. 
Q. So when you say ‘‘around to Section 32,’’ you 
mean 39, 38, 37, 36, 35, 34, 33 and 31. Is that right? A. The 
wire goes from Section 4, which is below Sections 32 and 41. 
Q. Is a part of Section 11 protected? A. No. — wait a 
minute! It all depends which way the puck is shot. There 
' is no wire there, if that is what you mean. 
Q. That is what I mean. Is Section 10 protected? A. 
Section 10 is protected, yes. 
Q. When you say ‘‘protection’’ you mean a wire above 
the dasherboard? A. That is right. 
Q. And Section 9? A. Yes. 
. Section 8? A. Right. 
. Section 7? A. Right. 
Q. Section 6? A. Six is right. 
Section 5? A. Right. 
Q. Section 4? A. Right. 
. Section 23? A. Yes. 
. Section 22? A. Right. 
. Section 21? A. Right. 
. Section 20? A. Twenty. 
. Section 19? A. Nineteen has it. 
. Section 18? A. Eighteen has protection. 


ODOOHDHOD 





45 


Q. Section 17? A. It has. 

Q. Section 45? A. Yes. 

Q. Section 46? A. Yes. 
Q. Section 47? A. Yes. 

224 Q. Section 48? A. Yes. 

Q. Section 49? A. Yes. 

Q. Section 50? <A. Yes. 

Q. Section 51? A. Yes. 

Q. Section 52? A. Yes. 

Q. Section 53? <A. Yes. 

Q. What about Section 54? A. Fifty-four. 


225 RECROSS EXAMINATION 
By Mr. Mackall: 


Q. You have very bright lights shining on the ice so the 
crowd can see? A. That is right. 

Q. And the lights where the seats are are considerably 
dimmer than those, are they not; they are not as bright as 
the ones on the ice? A. No. 


FURTHER REDIRECT EXAMINATION 


Q. Is there any difficulty in seeing because of the brighter 
lights in the arena and the lights that are not so bright 
226 onthe side? A. I never had any complaint about it. 


Jack Reilly 
227 “DIRECT EXAMINATION 
‘<By Mr. Green: 


Q. ‘‘ Will you state your name and address. 
A. ‘‘Jack Reilly, Johnstown, Pennsylvania. 
Q. ‘‘Where are you employed? 
A. “I am manager of the Johnstown Hockey Club, and 
vice-president of the Eastern Hockey League. 








46 


Q. ‘‘I direct your attention to June 3, 1953; where were 
you employed at that time? 

A. **I was manager of Uline Arena in Washington. 

Q. ‘‘How long have you been associated with the game 
of ice hockey? 

A. ‘‘Approximately twenty years. 
228 Q. ‘‘Have you played the game of ice hockey in 
addition to being a manager? 
A. **Yes. I played for about ten years. 


231 Q. ‘‘With respect to ice hockey as played in the 
United States, how many leagues are there? 

A. ‘*There are three leagues in the United States other 
than college hockey and minor league hockey; there is the 

- National Hockey League, which is the big league; the Ameri- 

can Hockey League; and then the Eastern League in which 

Washington was a member at the time that we are talking 

about now. 

The Court: Answer me an irrelevant question: Are 

_ there more Canadians than Americans playing? 

‘<The Witness: About ninety-five per cent Canadians. 


* Dd e 2 od * * * Sd & 


_ Q. ‘*What protective measures were considered or avail- 
able at Uline Arena as far as spectators are concerned— 
‘“Mr. Mackall: As of when? 


232 ‘“By Mr. Green: 


Q. ‘‘—as of January 1953? 

A. ‘‘In all hockey rinks, as in Uline Arena, there is a 
dasherboard approximately four feet high that surrounds 
the playing area of a hockey rink, which is 200 feet long 
and 85 feet wide, usually. I believe it is fairly close to that 
in Uline Arena; also a protective screening that goes around 
the arenas at the back of the goals and about a quarter of 
the way up each side. In other words, there would be four 
corners of the arena that would be protected; and that 


4% 





screen would extend up the sides so that approximately half 
of the sides were screened. 

Q. ‘‘Now we are directing our attention to January 1953. 
You were the manager of the Uline team at that time? 

A. **That is right. 

Q. ‘‘Did you have occasion to visit other arenas in your 
league? 

A. ‘Yes. 

Q. ‘‘Uline Arena was in the Eastern Hockey Ama- 
233 teur League at that time? 
A. ‘‘That is correct. 

Q. ‘‘This is the lowest league as far as professionals are 
concerned. Is that correct? 

A. ‘*That is correct. 

Q. ‘*‘What other arenas did you visit in 1953? 

A. *‘Johnstown, Pennsylvania; Springfield; New Haven; 
and Troy, New York. 

Q. ‘‘They were the other members of the league at that 
time? 

A. ‘‘T had occasion to visit them all. 

Q. ‘Directing your attention to Johnstown, Pennsyl- 
vania; could you tell the jury what protection was afforded 
to the spectators at Johnstown, Pennsylvania? 

A. ‘‘The protection was basically the same as that of 
Uline Arena, where the web screen went back of the ends of 
the arena and approximately a quarter of the way up the 
side on each end, which would give you about half protec- 
tion on each side. 

Q. ‘‘I believe you mentioned Troy. To save time, 
234 were any of the arenas in this particular league—did 
they afford approximately the same protection that 

Uline afforded? 

A. ‘‘That is right; it was normal protective screening. 

Q. ‘*‘Do you know the reason that the center of the rink 
is left unscreened? 

A. **There are two reasons; one reason is because people 
who come to a hockey game, or some people who come to a 
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- hockey game, do not like to look through a screen, the same 
as some people going to a baseball game do not like to look 
- through the chicken wire at the back of the baseball dia- 
mond; so they take seats that are in the open, so to speak. 
_ We have had occasions where people ask for seats that are 
not behind the screen. 
Q. ‘‘Are there any other reasons that the center area is 
unscreened? 
A. *‘Qne of the reasons that it cannot be screened is the 
players’ bench runs approximately twenty-five or thirty 
feet on each side of the arenas. If the players’ 
235 benches are not on opposite sides they are on the same 
side, with the penalty box on the opposite side. That 
area cannot be screened due to the fact that in hockey the 
players do not change when the play stops; when play is 
going on if a player skates over to the bench his substitute 
jumps on while the play is going on; therefore, they cannot 
have a screen in front because it would be clogging up if 
two or three players want to change at the same time. An- 
other reason, in the game of ice hockey when the players 
try to cut in between sometimes he tries to hurdle through 
and if screens are all along that rink he is liable to get 
caught in the screen. In fact, one fellow lost his eye in 
St. Louis, I believe, at that time. They are some of the 
reasons why they are not screened. 
Q. ‘‘Will you tell us just briefly the manner in which the 
game of ice hockey is played. Is it a fast game? 
A. ‘Very fast. The players get up to thirty-five 
236 miles an hour on skates, and that is pretty fast. They 
have six men on a side. The idea is similar to la- 
crosse or soccer; to put the puck in the other team’s net. 
That puck slides across the ice at a pretty good rate of 
speed. Each player has a hockey stick, which is no longer 
than fifty-three inches, and propels the puck with that stick. 
Each game consists of three twenty-minute periods with 
two intermissions between the periods; that is basically the 


game. 
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Q. ‘‘How was the puck passed from one player to the 
other player? 

A. ‘‘From the blade of one stick to the blade of another. 
The blade of a stick, I might add, is about a foot long, and 
it is about two inches high. The handle of the stick is ap- 
proximately an inch wide; something like a broom handle 
only it is rectangular in shape. By passing it along in a 
motion, like that, the player passes the puck. 

Q. ‘‘Is the puck always on the surface of the ice during 

play? 
237 A. ‘‘No. The puck is on the playing surface quite 

often, but many times the puck is in the air. When 
a player is going in on a goal he is trying to score. The goal 
is four feet high, and naturally he tries to shoot toward the 
area. He can be along the ice and he can be up in the upper 
part of the net. When a team is short-handed—in other 
words, when a man short—they are allowed to shoot the 
puck down the ice and try and get it down the best way they 
can; sometimes on the ice, but most of the time it is in the 
air when shooting down the ice. 

Q. ‘‘The puck is lifted off the ice. Is the puck lifted off 
the ice when a pass is made from one player to another 
player? 

A. ‘*Sometimes it is; mostly it is along the ice, but there 
are times when a player has to flip a puck over another 
player’s stick. When a player tries to check another player 
will try and trip it over the stick. 

Q. ‘‘When these shots are made from one player to an- 

other player are these players proceeding at a high 
238 rate of speed, or are they moving from or are they 
shooting from a standing position? 

A. ‘‘In most instances the idea of hockey is to try and 
get the puck up to the head man. Usually the head man is 
moving so that he can get away from his check. There are 
instances when the puck is passed and a player is standing 
still, but on the way up the ice usually the players are on 
the move. 
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Q. ‘*Do you know whether or not the puck sometimes has 
occasion to go into the spectators area? 

A. ‘‘Yes. It goes in there a number of times during a 
game; that is caused sometimes by deflections. 

Q. ‘‘What do you mean when you say ‘deflections’? 

A. ‘‘In other words, if a player goes to pass the puck 
from one player to another and an opposing player might 
just get his stick on it and change the course of the puck, 
~ and his blade may be in such a manner it is deflected into 

the crowd. 
239 Q. ‘‘Is there any other way, other than hitting an 
opposite player’s stick or one’s own player’s stick, 
in passing that it is deflected into the crowd? 

A. ‘*Yes, if a player has the puck and, as I mentioned 
before, his team might be short-handed and trying to shoot 
it down the ice, he may be heading toward the dasherboard 
and try and bank it over the dasherboard so it will not 
come in contact with one of the other players whereby they 
stop it and keep the puck in that general — 

‘‘The Court: Something like a slice in golf? 

‘“‘The Witness: It might be referred to that except it is 
a bank shot, more like on a billiard table. 


‘¢By Mr. Green: 


Q. ‘‘In order to move the puck from one end of the sur- 
face to the other end of the surface to get it to the end you 
sometimes use the dasher as an aid? 

A. **To get it from one end of the ice to the other; many 

times you do that during a game. 
240 Q. ‘Generally does a hockey player or will a 
hockey player deliberately strike a puck to put it into 
the spectators? 

A. ‘‘No. I do not believe he would. There is a rule in 
the book that says that there is a penalty for shooting the 
puck deliberately into the crowd. Naturally, the coaches 
are after their players not to take any stupid penalties that 





ol 


they must play a man short; and that does not do their 
team any good. 


Q. ‘‘During the time you were at Uline Arena, which was 
in 1953, do you have any knowledge of how many 
241 pucks you would lose per game? 

A. ‘‘I would say that we would lose in the vicinity 
of ten per game; it might be nine, or an average of eight or 
ten, but somewhere in there. The reason I know that is 
because before each game we ice the pucks down, put them 
in a bucket surrounded by ice, such as you would a bottle 
of champagne, so to speak. Each time we lose a puck there 
is another one thrown on the ice. I know at the end of 
some games the bucket was empty and on occasion we had 
five or six left; but on the average nine or ten go over the 
board we do not get back; the same in baseball where you 
might lose balls in the stands. 


* bd * * * * * * * * 


242 Q. ‘‘Does the average hockey player know at all 
times exactly where that puck is going to go? 
A. ‘‘I do not say he would know at all times exactly where 
it was going, no. He hopes he knows where it is going, but 
I am sure he does not. 


243 Q. ‘‘Do you know which league the New York 
Rangers are in? 

‘‘They are in the National Hockey League. 

. ‘Is this the highest of all leagues? 

. ‘That is the highest league in existance. 

‘“‘Do you know what league Boston is in? 

. **Boston is in the same league. 

. **Could you tell the Court and jury just a little some- 

thing about the distinction between the three leagues. 


BOPOoPOD 
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A. ‘‘I will compare it to baseball. The National Hockey 
League is like big league in baseball. The American 
244 Hockey League is like triple ‘A’ baseball, and the 
Eastern Hockey League would be equivalent to about 

‘A’ baseball. 


Q. ‘‘Do you know what opportunity a spectator has to 
protect himself in a side area when a puck goes into the 
side area? 

A. ‘*He has the same opportunity—the only way I can 
explain is that similar to baseball, if he is sitting in an area 

unprotected he tries to catch the ball; similarly he 
245 may try and catch the puck, or duck away from it. 
‘¢The Court: What is the weight of a puck? 

‘‘The Witness: I would say about eight ounces. 

“<The Court: Is it hard rubber? 

‘¢The Witness: Solid hard rubber. 

‘¢By Mr. Green: 

Q. ‘‘In 1953 do you know whether there was any college 
ice hockey played? 

A. ‘*There was college ice hockey played, yes. There has 
been college ice hockey played for the past fifteen or twenty 
years, I would imagine; but there wasn’t any college ice 
hockey around Washington at that time, I do not believe. 


“CROSS EXAMINATION 


Q. ‘‘At Uline where is the end of the screen in re- 
lation to that blue line? 
A. ‘‘I would say that it is mid-way between the end of 
the rink and the blue line, I believe. That is an approxi- 
mate distance. 
249 Q. ‘*That would put it thirty or forty feet from the 
end of the rink? ; 
A. ‘*Between thirty and forty. 
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Q. ‘‘Between thirty and forty feet from the end of the 
rink? 

A. ‘‘I would say that would be fairly accurate. I cannot 
recall the exact distance. 


* % * * * * * * * * 


What is the reason for the screen at the ends of the rink? 

A. ‘*When a player is coming down there the idea is to 
shoot the puck at the goal. <A lot of the shots are deflected 
by the goal keeper and defense men, so that area has the 

most traffic, so to speak, as far as pucks are concerned. 
250 Q. ‘‘ What is the purpose of the screen? 
A. ‘To stop the puck from going over. 

Q. ‘‘To protect the spectators in the end zones — 

A. *‘I would imagine so. 

Q. ‘‘—or just to catch the puck and keep it from — 

A. ‘‘That is one reason: to keep it in play. 


* * * * * * * * * * 
253 Q. ‘‘A puck is about seven inches in diameter, is 
it not? 


A. “No. It is not that big. I think about three inches 
in diameter. 


* * * * * + * * * * 


254 ‘The Witness: Seeing is believing, you know. 

“¢ <The puck shall be made of vulcanized rubber, or 
other approved material, one inch thick and three inches in 
diameter.’ 


‘*By Mr. Mackall: 


Q. ‘‘It is colored black? 

A. ‘‘It is black with an orange seal in the center. 

Q. ‘‘I think you testified that players skate often as fast 
as thirty-five miles an hour. 

A. ‘‘At their top speed. 

Q. ‘‘Of course the puck goes considerably faster than 
that. 

A. ‘It can be shot faster than that, yes. 
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Q. ‘* Would you say it goes as much as fifty miles an hour? 
A. *‘I would say it goes at least fifty miles an hour, yes. 


255 Q. ‘‘Exactly what is the protection a spectator has 
sitting on the side of a rink like Uline and being hit 

256 witha puck? Does he have anything aside from his 
own vigilance? 

A. **No. The only thing I would say is that in most 
arenas, as well as Uline, the players are sitting in the first 
row of seats. 

Q. ‘‘The players’ box is a large unscreened area between 
the players’ box and the screen. Isn’t there anything along 
the side of the rink? 

A. ‘There are areas to each side, yes, probably twenty- 
five feet. 


Q. ‘‘ Where is the scoreboard at Uline’s? 
A. *‘It was directly over the center ice area, in the center 
of the rink the last time I was there. 
Q. ‘‘What protection would a spectator have who 
257 would happen to be looking at the scoreboard that 
was there for him? He would have none at all, 
would he? 
A. “I guess he would not, if looking at the scoreboard 
when the play is on. 


Q. ‘‘Do you have any signs at Johnstown warning 
you of danger from pucks? 
A. ‘*We did not have any this past season, no. 
259 Q. ‘‘Do you have a practice of making announce- 
ments warning to look out for the pucks? 

A. “No. We do not. 

Q. ‘‘You testified that you have no screens on the side 
because people do not want to sit there behind screens. Is 
it not true that watching a hockey game, like watching a 
football game, the most desirable seats are toward the 
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center of the field where you can see the action equally well 
at either end? 

A. ‘‘I would agree with you there, but knowing a lot of 
hockey fans, and in Johnstown we have people coming there 
and saying, ‘‘I want to sit on the end,’’ or, ‘‘I want to sit 
on the side or corner,’’ and definitely they are, the best 
seats in the house. I might like to sit on the sigey: 

I know there are hundreds of people—in fact, our Gad aenes 
in Johnstown sell out before the sides, and our box office 
statements would substantiate it. 


Q. ‘‘So the presence or absence of screens really 
is not particularly material? | 

A. ‘‘It could be or could not be. I do not know the likes 
or dislikes of the people. 

Q. ‘‘You testified on direct examination that you do not 
have screens because people just do not like to sit behind 
screens; now you tell us you just do not know about likes 
and dislikes. 

A. ‘‘I gave three reasons why I believe they did not have 
screened-in areas: one, for the players, for changes of the 
players; the other one was it is not particularly conducive 
to the players to try and jump along the screen all the way 
down the ice if they have to go against the board; and, 
thirdly, because I believe some people do not want to sit 
behind screened areas. 

‘‘Tf there was a glass protection along the side of the 
rink, that would remove the danger to the players, would it 

not, from getting hung up in the wire? 
A. ‘Yes, definitely. 


Q. ‘‘Hockey games are usually played under artificial 
lights, are they not? This is professional hockey. 

A. ‘Yes. 

Q. ‘‘Usually often at night, or almost always at night? 

A. **Yes. That is correct. 
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Q. ‘‘The rink is a brightly lighted area, is it not? 
A. ‘‘That is correct. 
; es Q. ‘‘The spectators sections are in a relatively 
dimly lighted area so all the attention is focussed on 
the ice where the action takes place? 
A. **Yes. That is true. 


Q. ‘‘Is the protection at Troy the same as that at Uline? 

A. ‘‘I believe they played in the R.P.I. field house at that 
time. 

Q. ‘‘I am sorry? 

A. ‘*The R.P.I. field house in Troy, New York, I am 
speaking of. I cannot recall what their exact protection 
was at that time. I feel sure that it was similar to the rest 
of the league at that time. 


265 ‘““REDIRECT EXAMINATION 


Q. ‘‘In cross-examination you spoke that a puck can be 

stopped by a player’s hand provided he does not close his 
hand on the puck. 
266 A. ‘‘That is correct. 
Q. ‘‘Can a puck that is stopped by a player’s hand 

be deflected into the crowd? 

A. ‘‘It is quite possible. 

Q. ‘‘Would it be travelling at a low rate of speed or a 
very high rate of speed if it were deflected in this manner? 

A. “I would say that the rate of speed would be slowed 
down, but to what degree I guess none of us could really 
answer. 
& bd . * @ e id % we sd 
267 Q. ‘‘Were the lights on or off in the spectators 


area during playing of an ice hockey game? 
A. ‘*The lights were on. 
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Elizabeth Stine 
ca & & ee * * & * 
Q. Will you state your name and address, please. A. 
Elizabeth Stine, 5526 Eighteenth Road, North Arlington. 
Q. Where are you employed? A. By the M. J. Uline 
Company. 
Q. In what capacity are you employed by that company? 
A. Executive vice-president. 
269 Q. I direct your attention to January 1953. Did 
you occupy that position at that time? A. Yes, I be- 
lieve I did. 


oe , * 5 * * * * s & 
Q. I hand you what has been marked for identification as 


Defendant’s Exhibit Number 1 and ask you if you identify 
that? A. That is a portion of an admission ticket. 


Q. Could you tell us what the price of such a ticket 
would be? <A. Ninety cents. 


Q. Are you familiar with the pricing arrangements at 
Uline Arena? A. Yes. 


e * * * * * % * * * 


Q. Where would a person be seated who held a 

271 _—‘ ticket such as we have there in Defendant’s Exhibit 

Number 1? A. These are general admission tickets; 

they are above the walkway on either end of the arena, be- 

hind what we call the end zone, which would be behind the 
goalie’s position on the hockey team. 

Q. How is that area indicated on that particular chart 
that is in front of you? A. It is colored in blue. 

Q. How many different prices are there for seats at Uline 
Arena? A. For this particular game there were four dif- 
ferent prices. 

Q. What were the four prices? A. $2.50, $2.00, $1.25, and 


$0.90. 
Q. Could you hold the chart up and show to the jury 
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where a person holding a $2.50 ticket would sit, and identify 
the area by the color. 


e * * s * * cf s es * 


272 A. The $2.50 seats are colored in red. They are in 

the direct center and the first two rows on the side 
of the arena; first and second rows; all along the side and 
dead center, sort of like a fifty-yard line. 

Q. What about the $2.00 seats? A. The $2.00 seats are 
yellow, and they are just to either side of the $2.50 seats. 
The $2.25 seats are in the end zone, from the first row to 
approximately the seventeenth row; that is below the walk- 
way; and they are indicated by green. Then there is a 
walkway all the way around the arena and above that the 
end zone, the blue, which denotes they are $0.90 or general 
admission tickets. 

Q. Would a person holding a $0.90 ticket be authorized 
to sit in the first or second row marked in red on that chart? 

A. No, they were $2.50. They would belong in the 
273 ~blue area, from the seventeenth row up to the wall. 
Q. Are there ushers at each game? A. Yes. 

Q. Do you know approximately how many ushers are 
present during the course of the game? A. Approximately 
twenty-six. 

Q. Does the usher wear any kind of uniform? A. Yes. 
' They wear a very bright green uniform with gold trimming. 

Q. Could you tell the jury where the ushers stand during 
the course of the game? A. As you come into the arena from 
- the lobby there are several doorways and in front of each 
doorway there is a man stationed or an usher stationed. 
Some people do not know which way to go, whether left or 
right, and as a rule they will look at the ticket and tell them 
left or right, then the persons go to their section and there 
_ is the usher in charge of that section and perhaps the one 
' next to it, and they will take them to their individual seat 
location. 

Q. If a person holding a $0.90 admission ticket is seated 
in a $2.50 seat does the usher have any instructions what 
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to do with that person? A. Yes. They ask them to 
274 show their ticket and if they do not have a $2.50 ticket 
then they ask them to move. 

Q. I show you what has been identified previously as De- 
fendant’s Exhibit Number 7 and ask you what that is? A. 
This is a box office statement showing the total amount of 
seats or capacity at each price, the total tickets sold, and 
total tickets not sold. It is prepared for the accounting 
department of the arena and for the Department of Internal 
Revenue for tax purposes. 

Q. Would you tell the Court and the jury how many gen- 
eral admission $0.90 tickets were sold on the evening of 
January 3, 1953. A. Four hundred and eighty-three. 


A. Four hundred and eighty-three were sold. There were 
1,046 not sold; total capacity 1529. 

Q. They are the protected area seats? A. Yes. 

Q. Could you tell us how many tickets of the $1.25 charac- 
ter were sold that evening? A. Four hundred ninety-nine 

sold; 1,053 not sold; and capacity of 1,552 seats. 
275 Q. These are also protected area seats? A. Yes, 
they are. 

Q. Could you tell us how many tickets for $2.00 were sold 
that evening? A. Five hundred and twenty-four. 

Q. How many tickets of the $2.00 classification were not 
sold that evening? A. Nine hundred and seventy-eight. 

Q. How many $2.50 seats were sold on the evening of 
January 3? A. Three hundred and seventy-three. 

Q. How many $2.50 seats were not sold that evening? . 
A. Three hundred and fifty-seven. 

Q. In the course of your duties at the arena do you some- 
times sell tickets? A. Yes, I do. 

Q. Who determines the choice of the selection of seats? 
A. The customer; person who is buying them; he usually 
knows if he wants a dollar ticket, $2.00 ticket, or $2.50 ticket. 

Q. If a person is dissatisfied with his seat or ticket is he 
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authorized to make a change of that ticket? A. Yes, he 
can. 

276 Q. During the course of that ice hockey game were 
there any announcements made in 1953? A. Yes. 

Q. Do you have a public address system at the arena it- 
self? A. Yes, we do. 

Q. Would you tell us what announcements were made at 
‘the game? A. There would be announcements about coming 
events, and when a game is going on there is always an- 
nouncements about offsides and icing a puck or something 
of that nature; and also they would announce if anyone who 
retrieved a puck that had gone into the‘audience would bring 
it to the box office they would receive a free pass for the 
next hockey game. 

Q. Are you a fan in addition to being an official at the 
arena? A. I imagine so. 

Q. Have you seen a few games or a great number of 
‘games? A.I have seen a great number of them. 


Q. Do you know from your records at the arena 

277 ~+the ratio, money-wise, with respect to seats sold in 

the protected area and seats sold in the unprotected 

area? A. There is always a greater demand for seats in the 

center and on the side lines, that is why they are priced 

higher than seats in the protected area; people do not care 
to sit on the ends. 


Q. What publicity was given to the game of ice 

278 hockey in 1953? A. It was advertised on radio, there 
were paid announcements or paid publicity in the 
newspaper, in the sports or amusement page; and, also, we 
received free stories from the newspaper, you know, reports 
of the game and picture shots of the game on the sports 
page. We also announced a part of the game on the radio. 
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CROSS EXAMINATION 
278-A By Mr. Mackall: 


Q. Are the seats painted different colors? A. Yes. 
Q. They are painted different colors. A. Yes. The first 
two rows are orange, and upholstered seats on the side; then 
the next about five rows are a beige, and behind that a dark 
green. 
Q. There are no purple seats in the arena? A. No. 
279 Q. There are no yellow seats in the arena? A. No. 
Q. And no red seats? A. That was done by the at- 
torney to show the prices. 


Q. You said that during some years you did not have 
hockey games. A. That is correct. 


Q. Let me interrupt just a minute. You dropped out of 
the American League because it did not pay? A. That is 
correct. 


Q. Let me interrupt there. You did not drop out 

280 of the Eastern League again because it did not pay? 

A. No, because we wanted to go into a better brand 

of hockey. The Eastern League is the lowest brand and we 

wanted to go into a better brand for Washington so we went 

back into the American ; that is when players were becoming 
a little more plentiful after the war. 


Q. Then there was a period after 1953 when you did not 
have hockey? A. One year, yes. 
Q. That was because it did not pay? A. Yes. We 
281 did not care to promote it and there was no one else 
to doit. Mr. Brown promoted it the year before. 
Q. If you did not make money out of it you were not inter- 
ested in returning it. A. Naturally not. 
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Q. You were here when I read these answers to the inter- 
rogatories to the jury. I believe you signed this under oath, 
did you not? A. Yes. 


Q. I believe you testified that warning announce- 

283 ments were made over the loud speaker system. 

A. Announcement that anyone who retrieved a puck 

that was hit in the audience would receive a pass to the 
next hockey game. 

Q. Was that a warning announcement? A. It was cer- 
tainly to alert anyone who was there about the pucks if 
- they did not know; but we assume people know when they 
go to a hockey game a puck goes in the audience. 


* * * * * a * & a & 


284 Q. * * * Do you consider that announcement a 
: warning? A. I guess it was a request, anyone 
returning a puck to the box office would receive a pass to 
_ the next game. I think it would be a request. 

Q. And not a warning. A. That is correct. 

Q. There have been several people injured at hockey 
games at Uline Arena sitting along the side of the rink, 
have there not? A. Yes. 

Q. You seem a little hesitant. A. The extent of injury 
a person gets— 


The Witness: It depends on the extent of injury. If a 

person gets a ‘stone’ finger from grabbing a puck 

285 that is not an injury because those things happen; 
a puck goes into the audience occasionally. 

Mr. Mackall: I do not believe it is responsive. 

The Court: I do not care whether it is responsive or 
not. That is her answer and it is competent. You were 
inquiring about injuries and she is telling you what she 
considers an injury. I think it is a correct answer; I 
mean it is correct for her to answer that way and 
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thoroughly competent. You may question further if you 
desire. 

Mr. Mackall: The question was: There are several 
people who have been injured at Uline Area. Is that 
right? 


* * s * * * ® * = a 


The Witness: There has been one that has been injured 
at the arena other than just slight injuries. 


By Mr. Mackall: 


Q. Not several people injured? A. Not to my knowledge. 
Q. Referring again to the interrogatories that you 
answered under oath: 


286 ‘‘How many customers or spectators, to your 
knowledge or to the knowledge of your agents or 
employees, were struck by pucks leaving the playing 
surface during ice hockey games played within two years 
prior to January 3, 1953?”’ . 


‘Answer: Several people were injured but the records 
show no report of injuries.’’ 


Which is the correct answer to this question? A. Struck 
by a puck; several people were struck by a puck. 

Q. The question is ‘‘injured.’? You understand the 
difference? 

Mr. Green: I think he is arguing with the witness. 

The Witness: I only know of one. 

The Court: Just a minute! We can’t have two at once 
on the record. 

Mr. Green: I believe the witness said several people 
injured in the interrogatory Mr. Mackall read. It is still 
several people injured, and now he is saying which is 
correct. I think both are correct. 

The Court: Let her give what she thought was 

287 a definition of injury. I think he has a right to 
question along that line, that is why I overruled his 
objection. I think she had a right to show what she con- 
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siders an injury. The word ‘‘injury’ might mean some- 
| thing to one person and something else to another; that 
is why I let her answer. I think she may now go forward 
and answer that question. 


By Mr. Mackall: 


Q. I am asking you! Is it not true that several people 
_ were injured or have been injured at Uline Area who were 
_ sitting along the side of an ice hockey rink? Is that true 
or not? A. Yes, that is true. 


288 Q. There was a person injured on December 19, 
1942, was there not? A. There could have been. 

Q. There was a person injured February 1, 1942, was 
there not? A. I really do not know. I do not have any 
records here with me and I do not know from my own 
memory. 

Q. I understand. That is quite a while ago, but that 
could be true? <A. It could be true. 

Q. It could be true a person was injured December 8, 
1944? A. I do not know. I cannot say that those things 
are true. 

Q. They could be, though? A. I do not know from my 
own knowledge that they are. 

Q. They could be? A. It is possible. 

Q. If someone was injured you get a report of it? A. 
Yes. 

Mr. Green: Your Honor, I object to this form of 

questioning unless he shows what he—there is 
289 nothing in the record about this. I wonder if he is 
inventing the dates. 

The Court: I think the question is competent on cross- 
examination. 


By Mr. Mackall: 


Q. It could be true a person was injured February 27, 
1944? A. It could be. 
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Q. Another person on November 13, 1945? A. I do not 
know. I cannot answer that because you can call off any 
dates. I do not know anything about all those injuries that 
you are reading off. I am just sitting here saying yes to 
something I do not know nothing about. 

Q. You know there have been injuries? A. No people 
struck. I won’t say ‘‘injuries;’’ but people struck by 
pucks. 

Q. We are back to that again. I thought you said 
several people were injured? A. I cannot answer those 
dates without any knowledge. 

Mr. Green: May counsel approach the bench? 


(At the Bench:) 


Mr. Green: There is nothing in the record showing these 
dates anywhere at any time. 

The Court: I know, but he can inquire about that. 

Mr. Green: Mr. Mackall, by reading a long list—it is 


extremely prejudicial As far as we are concerned there 
is nothing in the record. If he has a report I think maybe 
he could ask her about that. He is liable to read twenty 
or thirty dates. I cannot prove any one of these dates. 

Mr. Mackall: These are coming from the record in the 
Sullivan case, which is certainly admissible as admissions 
by your company; sworn testimony. 

Mr. Green: Not by this witness. 

Mr. Mackall: She is an officer of the company and speaks 
for the company. These are admissions that are against 
the interests of the company. 


Mr. Green: We have here, Your Honor, dealing 

with 1952 to 1946; this as a remote period of 1953; 

eleven years prior to that, showing injuries over a fifteen- 
year period. I think that is extremely detrimental. 

The Court: I think when that is made to appear it 

could not hurt you prejudicially as being immaterial to 
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the inquiry, because, after all, the fundamental thing we 
are concerned with here is whether or not the arena was 
adequately protected, that is point one; and whether the 
youngster had sufficient knowledge of the risk and had 
assumed it. 

I think anything that shows percentage-wise how many 
pucks go into the arena, or over a period where the rules 
have not changed, it appears, to any material extent, 
would be competent. 


Mr. Green: In the prior trial they did restrict it to the 

two-year period; the Sullivan case and everything 

beyond the two years was considered remote 

294 and on the basis of interrogatories Mr. Mackall 

submitted to me, ‘‘Give us a report of all injuries 

you have received within the last two years immediately 
prior to the accident,’’ as I recall. 


Mr. Green: She says, ‘‘I do not know,”’ and he says, 
“‘Ts it possible?’’ She says, ‘‘Yes.’? It makes it appear 
from the witness stand she is trying to be evasive. 

She could not be truthful on an issue eleven 
295 years ago; she just could not do it. 


Q. Was there an accident where a spectator was injured 
on December 28, 1945? A. I do not know from my 
296 memory. I cannot answer any of those. 
Q. You are familiar with the injury to Mrs. 
Sullivan? A. Yes. 
Q. That was March 19, 19467 A. I do not recall the 
date, but I am familiar with that. 
Q. That was a very serious injury to you? A. To me? 
Q. She had her eye put— 
Mr. Green: Your Honor, this is extremely prejudicial 
and I move for a mistrial at this stage. 
The Court: No mistrial motion entertained, but the 
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Court will instruct the jury you must not consider the 
remark made by attorney Mackall. We are not trying a 
Sullivan case and do not have anything to do with it; 
divorce and eliminate completely from your minds any 
suggestion of the nature of the injury to Mrs. Sullivan. 
I am now going to have to explain the ruling further. 
The only purpose of permitting the questioning about 
the dates that the lady was asked about, and said she did 
not remember, on which some injuries were received to 
patrons over a period of some ten years was to show 
297  percentage-wise the risk that a person would have 
had in going into an unprotected area of an ice 
hockey arena stand; that was the purpose of letting it in. 
It is, of course, as you will know later in the arguments 
of the lawyer and charge of the Court, the question of 
whether or not the plaintiff here, this young man, assumed 
the risk of the injury which he assumed, is a question for 
you to determine under the law as charged by the Conrt. 
I think I have to make that explanation in view of 
the statement just made. 


By Mr. Mackall: 


Q. I believe the question was: Do you consider that 
Mrs. Sullivan was seriously injured? A. Is that an 
opinion? 

Q. I am asking you a question. Would you answer it, 
please, yes or no, or however you prefer. <A. Yes. 

Q. You do consider she was seriously injured? <A. Yes. 

Q. How many ushers did you say that were on duty? 
A. There are approximately twenty-six. 

Q. I believe you testified there was an usher 
at each entrance, stationed at each entrance? 

298 <A. Yes, there is an usher. 
Q. How many entrances are there? A. There are 
four. 
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' 299 Q. I understood your testimony to be that on the 
night of January 3, 1953, there were about twenty- 
‘six ushers on duty that night, approximately. On that 
night you had thirty-some special reserved seat 
300 ~=sections. Is that right? A. Yes. 


Q. On the night of January 3, 1953, you testified 
301 that you had twenty-six ushers, right? A. Yes. 

Q. On that night you had approximately thirty- 
three reserved seat sections. On that night you had how 
many ushers at each entrance, one or two? 


A. Usually one at each place. 
* s * * s 5 s * & 
302 Q. You spoke about publicity about these games, 


303 _—pictures of the games, broadcasts, and stories in the 
paper. Isn’t it true that there has never been a 


picture of a spectator being injured and hit by a hockey 
puck published in the paper? 


Q. Do you look at the pictures of Uline’s games? A. I 
look at the pictures for publicity purposes, yes. 

Q. Have you ever noticed a picture showing a spectator 
being hit? A. The pictures are action shots of hockey 
players. 

Q. The answer is no, is that right, you have never seen a 
picture of a spectator being injured at Uline? A. Any 
place. 

Q. Thank you. Have you ever heard anything over the 
radio about a spectator being injured at Uline Arena or - 
anywhere else? A. I have heard about the puck going 

into the audience. 
304 Q. Have you ever heard on the radio about any- 
one being injured? A. Not to my knowledge. 
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Q. Have you ever read anything in any of the sports 
stories about people being injured in hockey games? 


A. Not on the sport page. 

Q. Thank you. Do you consider it safe to sit in the 
front seat at a hockey rink during professional— A. Have 
I sat there? 

Q. Do you consider it safe? A. I sat there without any 
fear, in the first row. 

Q. Do you consider it safe? A.I never have been 
injured. 

* * * * * * * «& * * 
Mr. Green: While the jury is out I wonder if we 
might state on the record our objection and reason 

for the mistrial. 

May it please the Court, we move for a mistrial and 
renew our motion for mistrial in this case for the following 
reasons: 

Counsel for the plaintiffs, knowing for a fact that this 
woman’s eye was not knocked out in the Sullivan case, 
asked the question of the witness on the stand, ‘‘Did you 
know her eye was knocked out?’’ The prejudice is showing 
the prior injury; the fact that there was such a serious 
injury and Uline knew this had happened in the past and 
had taken no further protection. 

The Sullivan case has been argued before in a final 
argument and the Sullivan case, I am quite certain, will 
be argued again on the final argument. 

I appreciate Your Honor instructed the jury, but I do 
not feel that the instruction to the jury was snfficient to 
overcome the prejudice that has arisen as a result of this, 
and for that reason we renew our motion for mistrial. 
we e * * e e * * eS ‘@ 

The Court: The Court thinks that the question 
should not have been asked and was incompetent, 
but the Court is of the opinion that the harm has not been 
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of any sort of prejudicial character that would justify a 
mistrial and that the admonition of the Court to the jury 
to disregard the remarks or assertion of the attorney for 
the plaintiffs would be obeyed by the jury. They are 
high-class jurors and intelligent, and I could not believe 
that they would be affected in their verdict by the 
comment. 

This business of ordering a mistrial for something 
which, to me, was trivial in a case which we have devoted 
so much time to and tried it once and had a hung jury 
and ended in a mistrial, and gave immediate re-trial to the 
case, using utmost diligence to speed it along without 
depriving anybody, and using the depositions at the 
former trial, and unless the comment of counsel was really 
prejudicial it would be, I think, actually a miscarriage 
of administration of justice to declare a mistrial here. 

The exception of attorney for defendant is duly noted 

to the action of the Court and he is permitted to play 
| the game ‘under protest’ as he would in most 
309 baseball games. 


367 ‘*Q. Colonel Neely, will you state your name and 
address, please? 
‘SA, Robert B. Neely, 4508 Salem Lane, Northwest, 
Washington 7, D. C. 


* bad * % ® * * * eB +d 


368 ‘‘Q. Have you ever seen ice hockey played at 
West Point? 

‘*A. Oh, yes. 

‘‘Q. How often have you seen ice hockey played? 

‘CA. I don’t recall how often. We went to some of the 
games, not all the games. 

‘‘Q. Would you approximate the number of times that 
you have gone to the games? 

‘A. Oh, I would estimate seven or eight times. 
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Mr. Mackall: That is ‘‘games’’; not ‘‘times.”’ 
Mr. Green: Yes. 


“*Q. Seven or eight games during the two-year period 
that you were stationed there? 
‘‘A, Two seasons that they had, that’s right. 


& Lo 5 * * * * * * 


**Q. Did your son go with you when you attended 
these games? 

‘*A. Not always, no. 

‘*Q. Do you know how many times he accompanied you 
to the ice hockey games? 

‘*A. No, I don’t recall. I would say if I went to seven 
or eight games, or approximately, I’d say five or six he 
was along. 


& * & * @ % bad bs 


‘¢Q. Did you yourself ever play ice hockey? 
‘CA. No, I never played hockey. 


**Q. Are you quite a fan as far as the sport is concerned? 
‘CA. No, I’m not. 


i & * * * ® * & * 


‘‘Q. Do you know whether or not your son plays ice 

hockey? 
‘‘A. No, he doesn’t play now. They had a boys 
370 team at West Point that he was—I think he used 
to play there a little bit. 

“‘Q. Was this an organized team? 

‘‘A. No. They—it was a pickup team, was what it was. 

‘‘Q. Did they play among themselves or did they play 
with other teams around the area? 

‘¢$A, No, they played among themselves more. I don’t 
think they played any other team at all. I don’t recall 
them playing another team, put it that way. 


‘‘Q. Did you buy any special equipment for him to play 
the game? 
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‘‘A. I think I did buy him a pair of mittens one time, 
these heavy mittens that they wear. 

‘‘Q. Did the school, or did the Point furnish the equip- 
ment to play the game, such as the sticks and the pucks or 
things of that nature? 

‘A. The hockey team usually had sticks that he would— 

they would break, and he’d bring home and cut off 
371 and make the right size for him. Of course, I bought 
him skates. 

‘‘Q. Have you ever gone to Uline Arena to watch ice 
hockey played? 

‘CA, No. 

‘‘Q. Now, the arena at West Point, you state, was 
partially inside and partially outside, is that correct, sir? 

‘‘Q. It’s partially enclosed. 

‘‘Q. Partially enclosed. Do they have a protected area 
and a non-protected area at West Point? The arena 
itself? 

‘A. Yes, they have protected and non-protected. 

‘‘Q. Would you say which area is protected and which - 
area is non-protected? 

‘A. In the vicinity of the goals only is there a protected 
area. 

‘‘Q. And along the sides would then be unprotected, is 
that correct? 

‘‘A. That’s correct. 


John T. Kenealy, Jr. 


Q. Mr. Kenealy, would you keep your voice up 
and tell the jury how long you have been associated 

with the game of ice hockey? A. Since 1941—’42. 

Q. And how old were you at that time? 
392 A. Thirteen. 

Q. What is your present association with the 
game of ice hockey? A. I am the chief coach with the 
V.F.W. Amateur Hockey League. 
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Q. Will you tell the Court and jury what the V.F.W. 
Amateur Hockey League is? A. The V.F.W. Amateur 
Hockey League is a league of junior skaters from the 
ages of twelve to nineteen who participated in league 
games and practiced here in the Washington area for the 
past two years. 


Q. And do these twelve and thirteen-year-old 
393 boys use regulation equipment? A. Yes, sir. 

Q. And by ‘‘regulation equipment,’’ what equip- 
ment do they use? A. They use the same protective 
equipment that would be used im any league play such as 
the regulation pants, gloves, sticks, shoulder pads, shin 
guards—complete hockey equipment. 

Mr. Mackall: Your Honor, I think this is completely 
immaterial. If he is going to testify about the game of 
hockey, fine. But I don’t believe testimony about what 
children do sometime long after this accident has any 
materiality at all I object to this line of questioning for 
that reason. 


® cd « e @ BS e g * 


Q. * * * You said that you started playing the 
game at thirteen. Did you play an organized game 
then? <A. No, it was strictly scrimmage and pick- 
up hockey. 


Q. Is there any difference between college ice 
hockey and ice hockey that is played by Uline 
Arena? A. There are a few differences in the rules, 
possibly, but the game is basically the same. 
The Court: Particularly, take a little mayhem out of it 
in college? 
The Witness: A little bit, yes. Very little. 
The Court: Generally not just a little bit? 
The Witness: Yes, sir. 
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Q. Have you seen an ice hockey team play at Uline 
Arena? A. Sir? 

Q. Have you seen a college— A.J] have seen the 
Olympic team play, yes, sir. 

Q. Do you know how they made out? A. Yes, sir. 

Q. What happened? A. Uline was beaten very decisively. 


* * * Ld * * e La € ad 


404 Q. Now, you were talking about the puck being 

passed along the ice. Is the puck always flat on 
the ice or does it sometimes roll on end? <A. It sometimes 
gets on its end, yes, sir. 

Q. And is the puck lifted sometimes from the surface 
of the ice? A. Very frequently. 

Q. When you talk about lifting the puck, what do you 
mean? A. By lifting the puck, you propel the puck over 
the ice from one spot to another. It is done for various 
reasons, usually to get it away from opposing players’ 

reach. 
405 Q. When you lift the puck, is the puck sometimes 
lifted into the net? A. Yes, sir. 

Q. And what is the purpose of lifting the puck into the 
net? A. It is to get it away from goalee’s most 
vulnerable means of defense, which is the skates, his body, 

and the stick. 
_  Q. And is a puck sometimes lifted against the side- 
boards to a dasher? A. Yes, sir. 
_ Q. What is the significance of lifting the puck against 
| the dasher of a sideboard? A. To either clear the puck 
out—if a defensive man were doing it, he would be doing 
it to clear the puck out of his own end by lifting it against 
the boards to bank it out of that area and away from the 
offensive team. 

Q. Is this a standard maneuver as far as the playing of 
the game is concerned? A. Yes, sir, I would say so. 

Q. And you talked about a pass. What do you mean by 
_apass? A. A pass is when a player propels the puck from 
himself to another individual’s stick. 
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Q. Is this done at a high speed, or from a standing 

406 A. Most of the time it is done from a moving 

position. The speed could vary from very fast to 

just slow; it would depend very much on the action at that 
time. 

Q. Now, would you describe the game, once it gets under 
way, with reference to its speed and ruggedness? A. I 
don’t believe that there is another sport that can compare 
to hockey as far as its speed and its ruggedness as an 
overall game. 


407 Q. Does the goalee’s mitt differ in any respect 
from the mitten that the standard player wears? 
A. Yes, sir, both of them are. 

Q. And will you describe the goalee’s mitten to the 
jury? A. His catching glove, which could be either 
depending on whether he is righthanded or lefthanded, 
would be very similar to a first baseman’s trapper’s mitt. 
And then the other glove is a very large mitten which 
affords protection to the back of the hand because he grabs 
the stick with that. It is usually padded with some type 
of plywood or plastic all the way to his elbow. 

Q. Now, you were speaking of lifting the puck before. 
Is every player trained to lift the puck? A. Yes, sir. 

Q. And what about these youngsters that you train; are 
they trained to lift the puck too? A. Yes, sir, they are; 
and that is the first thing usually they want to learn how 
to do. 

Q. And do they lift the puck during the course of these 

games that they play? A. Yes, sir. 
408 Q. In their scrimmages do they lift the puck? 
A. Yes, sir. 

Q. In the course of a hotly contested hockey game could 
you give us some idea from your experience the number 
of pucks that would clear the rail and go into the stand. 
A. I can’t recall seeing a game where a puck hasn’t left 
the game. As far as the average number, I would say 
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approximately three. I have seen up to ten and twelve 
leave the game during the game, sir. 

Q. Now, is this also true in college hockey? Have you 
seen pucks go into the stands in college hockey play? 
A. Yes, sir. 

Q. What about the number of pucks that go into a 
stand in college hockey? A. I would say it would be— 
it would be very similar to this league, sir, that as many 
pucks in college hockey go off the ice as they do in any 
other league. 

Q. Now, what about these amateurs, the youngsters that 
you are training; do they sometimes lift the pucks into 
the stands? A. Yes, sir. 

Q. Now, is there a greater necessity of screening in the 
end area of an arena than there is in a side area? A. Yes, 

sir. 
409 Q. And why? A. The puck being shot at the goal 
net is often lifted and is often shot out of the arena 
at that end—I mean the end of the arena—if the wiring 
or protection wasn’t there. There is definitely more 
chance of it at that point than any where else in the arena. 
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412 Q. And how do the players get in and ont of this 
penalty box? A. They climb over, sir, over the 

railing. 

Q. They climb over them? A. Yes, sir, they climb over 
the railing into the penalty box. 

Q. Is there generally a protection in front of the penalty 
box? A. No, sir. 

Q. When you change players in ice hockey, do you call 
a timeout to change players? A. No, sir. 

Q. How do you change players? A. The players will 
skate in and out as play develops and they will just con- 
tinue to play right along. 
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413 Q. Now, have you visited other arenas in ice 
hockey? A. Yes, sir. 
Q. And how does the protection afforded at Uline 
414 compare with other arenas in the Hastern Hockey 
League? A. In the Hastern Hockey League—they 
have as much as any arena in the Hastern Hockey League 
that I have seen, sir. 

Q. Have you ever seen the ice hockey rink at Madison 
Square Garden? A. Yes, sir. 

Q. How recently have you seen that rink? A. It was in 
February of 1957, sir. 

Q. And would you tell us what protection is afforded at 
Madison Square Garden? A. They have glass enclosures 
around the ends of the rink and running up approximately, 
oh, fifteen—around fifteen feet from where the corner 
breaks off and starts up the side of the rink and the glass 
will run up maybe fifteen feet from there, and that is it. 
It is open from there around. 

Q. Were you there in February of this year? A. Yes, 
sir. 

Q. And was Madison Square Garden completely en- 
circled then or were the sides open? A. The sides are 
open. 

Q. Does that compare with what Uline Arena has? 
A. Yes. 

Q. Except you have glass instead of wire? A. Yes, sir. 

Q. Now, from the standpoint of the hockey fan, 

415 are the seats behind the screened portion con- 

sidered desirable or undesirable? A. Behind the 
screened area? 

Q. Behind the screened area. A. I would say they are 
undesirable. 

Q. Would you tell us why they are undesirable? A. 
Because of the—well, it is detrimental to watching the game 
because you usually end up cross-eyed looking through the 
screen. 
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Q. Now, when a puck goes into the stand what generally 
happens to the puck? A. It is usually—there is usually a 
scramble for it by the fans, sir, very similar to what you 
"have in baseball—someone going after a ball in baseball. 


CROSS EXAMINATION 


419 Q. Now, do you know Mr. Jack Reilly? <A. Yes, 
sir, very well. 

Q. He testified that before the puck is put into play 
it is frozen; is that correct? A. Yes, sir. 

Q. Now, he also testified that the players often get up 
as fast as thirty-five miles an hour in play; is that right? 
A. I would say that is correct, sir. 

Q. Now, I believe you also testified that passes are 
_ usually made when players are moving? A. Yes, sir. 

Q. And I believe you said that the pass is often used. 
A. Yes. 


420 Q. Well, as we were saying, Mr. Kenealy, Mr. 
Reilly testified that where the players are skating 
fast, obviously the pass has to be considerably faster than 
the players are going in order to complete the pass; that 
is obvious, isn’t it? A. Yes, sir. 
Q. He testified that often the puck travels at 
421 least fifty miles an hour; isn’t that right? A. I 
think at least that, sir. 

Q. What would you say is about the fastest it travels? 
A. I understand that it has been clocked up to eighty and 
ninety miles an hour, but that is not the ordinary; that 
is out of the— 

Q. That is the fastest it goes? A. Yes. 

Q. But it often travels at least fifty miles an hour? 
A. Yes, sir. 

Q. Now, I believe you testified that the goalee is per- 
mitted to catch a puck? A. That is right; correct. 

Q. He has to have special padded gloves, I believe you 
said. A. It is padded in the same respect as a first base- 
man’s mitt is. 
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Q. Yes, and that is because of the speed of the puck, 
isn’t it? A. Yes, sir. 


Q. Now, spectators at professional ice hockey 

games sit practically on the rink in relation to these 

jurors in the front seat to this floor right in front of the 
box; is that right? A. Yes, sir. 

Q. Now, what protection do the spectators sitting along 
the side have from a fast moving puck? A. They have 
none, sir. 

Q. Now, what is likely to happen to them if they happen 
to be looking at the scoreboard or talking to someone next 
to them or if they are not actually watching the puck? 
A. In what way do you mean? 

Q. They can be seriously injured, can’t they? A. They 
could be hurt, yes. 

Q. And it could be serious? A. There again you get 
into the question of what is seriously injured. 


Q. Well, it could be serious; could it not? A. Yes, sir. 


425 (At the bench :) 


Mr. Mackall: Your Honor, I want to read into the 
record as an admission against interest this part from the 
record of the Sullivan case showing the dates patrons— 
spectators—were injured. Remember there was some 
question when I was examining Mrs. Stine about this as 
to what I was getting at and I think it is admissible on 
that basis. 

The Court: Do you want to read it to the jury? 

Mr. Mackall: Yes. 

Mr. Green: I would object to its reading for two 
reasons, Your Honor; one, on the basis of remoteness and, 
two, that he has already established in the Sullivan case 
by his question that a woman had an eye knocked out. 

I think that reading this now, saying this is from 
426 the Sullivan case and so forth, at this particular 
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time will give greater emphasis to the improper question 
that was asked. 


427 Mr. Green: We are objecting to it. We think it 
is improper. 1942 is fifteen years ago, Your Honor. 
‘There is no evidence on the similarity * * * 


429 (In open court) 


Mr. Mackall: At this time I would like to read into 

430 the record to you ladies and gentlemen of the jury 

a stipulation from another case involving Uline 
Arena. And it reads: 


‘‘Pursuant to the stipulation of counsel, I shall now 
read to the jury the dates when prior to the accident in 
that case patrons or spectators were injured at defendant’s 
arena when pucks were driven off the surface of the ice 
‘into the stands. On December 19, 1942; February 1, 


'1942; December 8, 1944; February 27, 1944; November 13, 
1945; December 28, 1945; and again on December 28, 1945; 
and then on March 19, 1946,’’ which was the accident in 
that case. 


| 431 Mr. Green: May it please the Court, at this time 
I would like to renew our motion for a directed 
verdict. 

It seems to us, Your Honor, on the evidence, as it is 
here, that no boy of average intelligence would ever face 
an ice hockey game, college, professional, amateur, boys, 
or otherwise without knowing and without appreciating 

the danger of a flying puck. 

We have gone into this question a great deal in the other 
case and we are not going to rehash all the legal authority 
we get into and I am going to limit myself strictly to a 
discussion of fact. 





81 


By his own testimony he witnessed six to eight ice 
hockey games. 

We had this young witness here, Kenealy, who was so 
like the plaintiff. He had played ice hockey in scrim- 
mages when he was thirteen years old. He knew what 
these boys did and how they acted as far as lifting pucks 
were concerned. He testified that it is impossible, as I 

recall, to see a game played without seeing two to 
432 five pucks leaving the ice surface. And that was 

true in college and that was true among the peewees 
or this V.F.W. amateur group, which he now coaches. 

The issue as I see it, Your Honor, is whether or not 
as a matter of law the plaintiff assumed the risk when he 
attended this game, and we say that he did. 

The Court: I wonder if we can go off the record. 


(Off the record.) 


The Court: The motion for a directed verdict made by 
the defendant is overruled with the same reasons stated 
in response to the same motion made at the former trial 
of this case. 

For guidance, see and insert comments of Judge Martin 
at former trial made in overruling motion for directed 
verdict at conclusion of plaintiffs’ case, the motion of Mr. 
Green and the citations, of course, but don’t have Mr. 
Mackall’s because I am responding to the motion and there 
is no use putting the argument into the record. 


(Off the record.) 


Add to this motion the defendant duly excepted to the 
action of the Court in overruling the motion for a directed 
verdict—duly noted exception. 

Mr. Green: I would like to make two more motions. 
One is to renew our motion for a mistrial because of the 

plaintiffs’ prejudicial question relating to the loss 
433 of an eye in the Sullivan case. 
The Court: The Court is of the opinion it stated 
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at the time of the occurrence; that it was cured by the 
direction of the judge to the jury to consider the remark 
as part of the record in the case. I think that that cleared 
the situation up and did not call for a mistrial. You don’t 
grant a mistrial on some one thing like that. It happens 
in a hundred contested cases. 


442 Mr. Green: As I recall, Your Honor, we prepared 

an instruction dealing with the fact one is a corpora- 
tion and one is an infant does not enter into the con- 
sideration of the verdict. And Your Honor told me—I 
prepared a charge on it—Your Honor said he would give 
it in the general charge and I don’t believe it is given in 
the general charge, Your Honor. 

The Court: Well, I don’t remember about that. I 
thought you rather agreed that with this charge we 
wouldn’t have to fool with a lot of time on it because we 
had discussed it so long before and we had exceptions 
and everything to this charge, and that you might have 
something to add. But we are not going to try to revamp 
this whole charge. That is my understanding. 


Opening Argument on Behalf of Plaintiffs 


462 Now, these spectators include people like you, I’m 
sure, that have no knowledge of the fact that they 
463 have no protection except their own catching 
ability, if you will. The witness this morning 
testified that they had none whatsoever. People that 
didn’t know that they might get their teeth knocked ont. 
People that didn’t know that they might get a nose broken 
or a severe cut, which would leave a scar, or even an eye 
put out. People that don’t know that their only pro- 
tection is whatever chance they have of stopping this small 
hard black object that is traveling about fifty miles an 
hour. 
I ask you, knowing all of these facts, do you consider 
that Uline’s furnished all practicable protection and 
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warned of all significant dangers? There are no signs, 
no announcements, and no screens whatsoever. 


Closing Argument on Behalf of Plaintiffs 


S e * * * * * * * * 


501 I don’t need to go into what might have happened 
to them. They might have had a broken nose or a 

disfiguring scar. They might even have their eyeglasses 

smashed so that they are driven into their eyeballs. 


505 Charge to the Jury 


The Court: (Martin, J.) Ladies and gentlemen of the 
jury, it is rather with what might be called lingering 
regret that I am giving to a jury in this fine District of 
Columbia, this National Capital of ours, my last charge 
on this special detail. 

It is my privilege and pleasure voluntarily, as I do, to 
leave the Court of Appeals for Ohio, Michigan, Kentucky, 
and Tennessee Circuit in the summertime when my work 
is done and to go out and try cases to juries because 
that brings me in contact with my fellow countrymen all 
over the country and it has been a very broadening and 
very happy experience. 

And this case has been a very splendid case tried here 
because of the extreme courtesy and intelligent presenta- 
tion of the attorneys in this case. They are truly gentle- 
men and I know that you have enjoyed their hard fight 
here. But they have fought fairly and according to 
Marquis of Queensbury rules that are in the prize ring. 
They don’t fight according to the Londonbury fighting 
rules, which were bare knuckles. As I remember, 

John L. Sullivan and Jake Kilrain fought that 
506 way down in New Orleans about forty-five years 
ago. 

So it has been a fair fight and the Judge, of course, is 
trying to preside with neutrality in every respect to give 
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each side what each side is entitled to. And he has tried 
in no way to indicate any opinion about the facts of the 
case because the law is his province and the facts are the 
province of the jury. 

- Now, this is an action that is brought, as you know, by 
this young man’s father in his behalf. Robert B. Neely 
is the father and next friend of Tom Neely, R. Thomas 
Neely. In fact, the action is brought in behalf of the son 
by the father, Colonel Neely, against the M. J. Uline, 
Incorporated, company to recover $20,000 damages on 
behalf of Tom for his injuries and $3,000 on behalf of 
Colonel Neely for his expenses, medical, surgical, dental 
and X-ray treatments and medicines, and that that he has 
lost and will continue in the future to lose for the benefit 
of his son’s services. Those are the damages which he 
claims. 

The Uline Company has denied the allegation in the 
complaint that it is guilty of any negligence toward the 
plaintffs, which proximately caused the injuries received, 
and denies that it has breached any legal duty which it 
owed the plaintiffs in this matter. 

Now, your function is much more important than mine 

because you are the sole and exclusive judges of the 
507 facts of this case. My function is that of ruling 

on the evidence, what is competent and what is 
incompetent and charging you as to the applicable law. 
But your duty is to judge the credibility of witnesses and 
the weight to be given their testimony. 

You and you alone are the sole and exclusive judges of 
the facts in the case and of the credibility of the wit- 
nesses, the weight to be given their testimony. It is for 
you and you alone to decide who and what is to be believed. 
And that is more important than the mere matter of 
charging you as to the law, though both functions are 
twined together as joint parts of the trial of a lawsuit 
to a jury. 

In my humble opinion after thirty years in active practice 


85 


at the bar, much of that time being engaged in the trial 
of cases, and in my twenty-two years’ experience as a 
trial and appellate court judge, I hold most firmly to 
the tenet that trial by jury is equal to the greatest 
guarantee we have in our federal Constitution. Because 
as long as we have trial by jury, of the character and 
quality of this jury, we will have justice in the United 
States of America and we will never have tyranny here. 
It will be representative government in the function of 
trial by jury, and long may it be preserved. 

I do not intend to deliver a dissertation on your duties 

as jurors; I think you are well aware of them. 
508 In determining the credibility of the testimony of 

witnesses and in determining the truth or accuracy 
of their statements there are certain long-recognized rules 
that are of aid and guidance to a jury, and they are rules 
of reason and plain common sense. Jurors should look 
to the manner and demeanor and appearance of the 
witness on the stand in order to size a person up. You 
should consider whether his story from the stand is 
eredible or incredible; whether he shows an opportunity 
to know what he is talking about or the lack of such 
opportunity; whether he has an interest or lack of interest 
in the result of litigation; further, whether he displays a 
motive to tell the truth or to swear falsely; whether he 
shows any bias, prejudice, or feeling; or the converse of 
it, no bias, prejudice, or feeling. 

All of those facts you take into consideration. But 
above and beyond all of them is the long-recognized rule 
for the guidance of the jury, which will apply its own 
oridnary common sense, intelligence, and judgment based 
on your experience in life in judging the accuracy or in- 
accuracy, as you see it, of the statements of your fellow 
men and fellow workers. 

In this case, as in other cases, the burden of proof rests 
on the plaintiff—that is a person who brings a suit—to 
make out a case of liability against the defendant— 
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that is a person sued—must by a greater weight 
509 or preponderance of the evidence make out his case. 
That does not mean necessarily by the greater 
number of witnesses testifying. You do not weigh them 
on the scale as to the number. But you, and you alone, 
decide as to the weight of the evidence. And the plaintiff 
must not only satisfy you but establish or prove to you 
by a preponderance of the evidence that the defendant has 
been guilty of negligence, which directly or proximately 
occasioned his injury, or was the proximate cause of some 
breach of legal duty on his part which it owed the 
plaintiff. 

The defendant here says that it is not guilty of any 
wrong and injury toward this young plaintiff or toward 
his father, who sues in his own behalf for expenses. The 
defendant says further, as an affirmative defense, that 
the young man, Tom Neely, assumed the risk of being 
injured, as he was, in that he was guilty of contributory 
negligence which directly and proximately occasioned his 
injury. 

The burden of proving an affirmative defense of 
assumption of risk, or contributory negligence, is on the 
party asserting it, that is, in this case the defendant. But, 
as I have said before, the burden rests upon the plaintiff 
' to make out a case of liability for negligence, or breach of 
legal duty owed the plaintiff, by the greater weight or 
preponderance of the evidence. 

As I have said to you, you have fine lawyers in 

510 this case and they are performing the full duty in 
) representing their clients to the best of their ability 
- and understanding. And any arguments that are made 

by them should be carefully considered by you and given 
- appropriate attention. But the arguments of the attorneys 
do not constitute evidence in the case. It is simply argu- 
ment. You have to look to the evidence received in the 
form of testimony of witnesses, or physical evidence 
brought into the record of the case, in determining the 
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credibility of witnesses and the issue of negligence or lack 
of negligence. 

What is negligence? Every person owes to everyone 
else the duty to exercise ordinary and reasonable care not 
to injure another in his person or property. What is 
ordinary and reasonable care depends upon the circum- 
stances. Ordinary and reasonable care is that degree of 
care which a person of reasonable prudence would 
exercise under a given state of facts, embracing what a 
person of reasonable prudence would do or refrain from 
doing under the same or similar circumstances. 

Whether ordinary and reasonable care was exercised 
under any given set of facts must be determined in the 
light of the circumstances of the case and if a person of 
reasonable prudence would govern his conduct according 
to the nature, character, and gravity of the circumstances 

with which he has to deal in the situation confronting 
511 him. It actually rests upon each one to use due or 
ordinary care under the attendant circumstances. 

Negligence is doing what a reasonable and prudent 
person would not do under such circumstances. Negligence 
is the failure to exercise that degree of care which an 
ordinarily prudent person would exercise under like or 
similar circumstances. 

Contributory negligence is conduct on the part of a 
plaintiff which would fall below the standards of which 
he should conform for his own protection and safety in 
the exercise of reasonable and ordinary care. And it is 
a legally contributing cause operating together with the 
negligence of the defendant to bring about the plaintiff’s 
injury. 

The main distinction between negligence and con- 
tributory negligence is that negligence is conduct below 
the legal standard, which directly causes harm to another; 
while contributory negligence is similar conduct which 
directly and proximately causes harm to oneself. 

Contributory negligence may be summed up as conduct 
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which falls short of the standard which a reasonably 
prudent person would conform in order to protect himself 
from harm. 

As I stated before, the burden of proving contributory 
negligence of the plaintiff rests upon the defendant. 

Instructions, which I am about to give you at this 

juncture, have been written by painstaking care, full 
512 consideration between the attorneys and the judge, 

and, of course, the rulings by the judge on the 
proper requests. And I give them to you as the law in 
the case, which you will carefully consider. 

We spent more than a half a day in preparing this portion 
of the law, which presents interesting features. I don’t 
identify for you any source of any particular part of this 
charge. Some portions were submitted by one side and 
some by the other and some by the Court on his own. And 
certain requests to charge were modified. But what I now 
instruct you is the law of the case to be applied by you 
to the facts which you find. 

It was the duty of the defendant to use ordinary care 
to protect its patrons from known dangers. You are 
instructed that the exhibition of ice hockey is a business 
and ordinarily the exhibitor, and not the paying customer, 
must bear the burdens and expenses to which the 
exhibition may give rise. The duty rests on the defendant 
to provide all practicable protection for the spectator and 
to warn him of all significant dangers. 

The proprietor of a place of amusement is not an in- 
surer of the safety of his patrons. He is bound to 
exercise only that degree of care which would be 

exercised by an ordinarily careful and prudent person 
under the same or similar circumstances. 

513 Evidence of similar constructoin of other rinks 

! is not conclusive that defendant’s rink was safely 

constructed. Whether it was or not is a question for the 

jury to decide. Although you may consider the evidence 

of similar construction of other rinks in deciding whether 
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defendant was guilty of negligence, if you should find 
from all the evidence that defendant had knowledge of the 
danger to patrons from flying pucks and that a reasonably 
prudent rink operator would have provided additional 
safeguards, the defendant’s failure to provide such safe- 
guards would be negligence. 

Reasonable protection of patrons of an ice hockey rink 
does not mean that the proprietor must furnish complete 
protection from injury to his patrons, but that he must 
furnish protection of the kind and character which in the 
exercise or ordinary care is reasonably required for the 
safety of patrons. 

If you find that in the discharge of defendant’s duty 
to use ordinary care to protect its patrons from known 
dangers, that defendant should have erected a wire netting 
or other type of barrier than that provided between the 
playing field and the stands where plaintiff was seated, 
or that the defndant should have warned the spectators 
of the dangers by signs or public announcements, and that 
such failure was a proximate cause of the plaintiff’s 

injuries, the defendant would be guilty of negligence. 
514 No warning is required to be given to one who 

already has knowledge of the danger or where the 
peril is so obvious that a person of ordinary intelligence 
would appreciate the danger of injury to himself. 

Persons who know and appreciate the danger from a 
flying puck in a hockey game assume the risks of such 
dangers. 

Ordinarily the plaintiff will not be taken to assume any 
risk of conditions or activities of which he is ignorant. 
Furthermore, he must not only know of the facts which 
create the danger, but he must comprehend and appreciate 
the danger itself. If because of age, or lack of informa- 
tion or experience, the plaintiff does not comprehend the 
risk involved in a known situation, he will not be taken to 
consent to assume it. 

If you believe and find from a preponderance of the 
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which falls short of the standard which a reasonably 
prudent person would conform in order to protect himself 
from harm. 

As I stated before, the burden of proving contributory 
negligence of the plaintiff rests upon the defendant. 

Instructions, which I am about to give you at this 

juncture, have been written by painstaking care, full 
‘512 consideration between the attorneys and the judge, 

and, of course, the rulings by the judge on the 
proper requests. And I give them to you as the law in 
‘the case, which you will carefully consider. 

We spent more than a half a day in preparing this portion 
of the law, which presents interesting features. I don’t 
identify for you any source of any particular part of this 
charge. Some portions were submitted by one side and 
some by the other and some by the Court on his own. And 
certain requests to charge were modified. But what I now 
instruct you is the law of the case to be applied by you 
to the facts which you find. 

It was the duty of the defendant to use ordinary care 
to protect its patrons from known dangers. You are 
instructed that the exhibition of ice hockey is a business 
and ordinarily the exhibitor, and not the paying customer, 
must bear the burdens and expenses to which the 
exhibition may give rise. The duty rests on the defendant 
to provide all practicable protection for the spectator and 
to warn him of all significant dangers. 

The proprietor of a place of amusement is not an in- 
-gurer of the safety of his patrons. He is bound to 
exercise only that degree of care which would be 
exercised by an ordinarily careful and prudent person 

under the same or similar circumstances. 
513 Evidence of similar constructoin of other rinks 
is not conclusive that defendant’s rink was safely 
constructed. Whether it was or not is a question for the 
jury to decide. Although you may consider the evidence 
of similar construction of other rinks in deciding whether 





89 


defendant was guilty of negligence, if you should find 
from all the evidence that defendant had knowledge of the 
danger to patrons from flying pucks and that a reasonably 
prudent rink operator would have provided additional 
safeguards, the defendant’s failure to provide such safe- 
guards would be negligence. 

Reasonable protection of patrons of an ice hockey rink 
does not mean that the proprietor must furnish complete 
protection from injury to his patrons, but that he must 
furnish protection of the kind and character which in the 
exercise or ordinary care is reasonably required for the 
safety of patrons. 

If you find that in the discharge of defendant’s duty 
to use ordinary care to protect its patrons from known 
dangers, that defendant should have erected a wire netting 
or other type of barrier than that provided between the 
playing field and the stands where plaintiff was seated, 
or that the defndant should have warned the spectators 
of the dangers by signs or public announcements, and that 
such failure was a proximate cause of the plaintiff’s 

injuries, the defendant would be guilty of negligence. 
514 No warning is required to be given to one who 

already has knowledge of the danger or where the 
peril is so obvious that a person of ordinary intelligence 
would appreciate the danger of injury to himself. 

Persons who know and appreciate the danger from a 
flying puck in a hockey game assume the risks of such 
dangers. 

Ordinarily the plaintiff will not be taken to assume any 
risk of conditions or activities of which he is ignorant. 
Furthermore, he must not only know of the facts which 
create the danger, but he must comprehend and appreciate 
the danger itself. If because of age, or lack of informa- 
tion or experience, the plaintiff does not comprehend the 
risk involved in a known situation, he will not be taken to 
consent to assume it. 

If you believe and find from a preponderance of the 
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evidence that the hockey game which plaintiff attended on 
the night in question was being conducted under the usual 
and ordinary conditions customarily prevailing in hockey 
arenas and stadiums, and that plaintiff was exposed to a 
danger of which he was aware, or, in the exercise of 
ordinary care, should have been aware, and that he 
accepted the risk of injury in the circumstances, then you 
should find for the defendant. 

Inasmuch as the defendant has charged that Thomas 
Neely assumed the risk of the injury which he suffered, 

you are instructed that the burden of proof rests 
515 upon defendant to prove this defense by a greater 
| weight or preponderance of the evidence. 
‘The plaintiff is charged with knowledge of all the risks 
and dangers incident to watching a game of hockey from 
a rink side seat which a reasonably prudent person of 
his age, intelligence and experience would have acquired 
in the exercise of ordinary and reasonable powers of 
observation. If you find from a preponderance of the 
evidence that the plaintiff knew when he occupied the 
side seat, or in the exercise of due care should have known 
and appreciated the risk of injury from a flying puck 
coming into the spectators’ stands during the course of 
the game with sufficient force to cause injury to him, then 
he assumed the risk of such injury as charged by the 
defendant. 

You are instructed that if he did not know, understand, 
and appreciate the danger of being struck by a flying puck, 
or that a boy of his age, experience, and intelligence could 
not reasonably be expected to have understood the danger 
of being struck by a flying puck, then you should find that 
‘he did not assume the risk of the injury which he 
sustained. 

The young plaintiff, Tom Neely, is in contemplation of 
law an infant; that is to say, he is under twenty-one years 
of age. 

In law an infant does not mean a baby who is borne 
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by his mother in the night—many of us have walked 
516 them in the night. It means that he is under 

twenty-one years of age. We call him an infant 
in law when he is under twenty-one years of age. 

The evidence discloses that he was approximately 
fourteen and a half years old at the time of the accident. 
The law does not require of infants generally that they 
should exercise the same degree of care as is required of 
adults in similar circumstances. An infant is chargeable 
with contributory negligence or assumption of risk only if 
he fails to exercise that degree of care which should be 
reasonably expected of infants of like age, education, ex- 
perience, and intelligence. 

Even though Tom Neely’s parents may have had 
knowledge of the dangers of attending an ice hockey game, 
or a reasonably prudent parent would not have permitted 
a fourteen and a half year old boy to attend such a game, 
you are instructed that Tom is not to be charged with his 
parents’ knowledge or their lack of due care, if any. 

If, however, you find that Tom’s parents had knowledge 
of the dangers of attending an ice hockey game and a 
reasonably prudent parent having such knowledge would 
not have permitted a fourteen and a half year old boy to 
attend such a game, you are instructed that the parent 
is chargeable with contributory negligence so far as his 

own claim as plaintiff is concerned. 
517 I made the comment on infants because it is only 
a misnomer in law. It does not carry the customary 
connotation of infant simply because, as I have ‘said, an 
infant in law is a person under twenty-one years of age. 

The Court further charges that the failure of a party 
to call as a witness some person whom he has peculiar 
opportunity for the calling, his failure to call such a 
witness indicates that the witness if called would be an 
adverse witness to the the party failing to call him. 

The charge which I am about to give you—please do not 
assume one way or the other that the Judge has any opinion 
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about what the verdict should be in this case on the issue 
of liability. That is for you to determine. 

But if you should find for the plaintiffs, it would be your 
duty to assess the damages which would be awarded to 
Tom Neely in one instance and to his father, Robert B. 
Neely, in the other instance. And you will render sepa- 
rate verdicts as to the damage to be awarded each, respec- 
tively. But, in charging you as to the damages, I want 
you to bear in mind that this does not mean I am assuming 
one way or the other. It is just my duty to charge you 
as to the measure of damages if you find for the plaintiff. 

If you find for the plaintiffs, you should return two ver- 
dicts, one on behalf of Thomas Neely and the other on be- 

half of Colonel Robert Neely, his father; that is, if 
518 you find for the plaintiffs, both of them. 

If you find for the plaintiff, Tom Neely, and not 
find for his father, Robert Neely, the liability of the de- 
fendant to each, respectfully, is a separate issue. It is 
- for you to determine. Or should you find for Tom Neely, 
you should award him a verdict in such amount as will 
fairly, reasonably and adequately compensate him for the 
| physical injuries, injury to his nervous system, for paid 
and suffering, and mental anguish which you find he en- 
- dured as a result of this accident. You should also include 
in your verdict an amount which will fairly, reasonably, 
' and adequately compensate Tom for the permanent loss of 
his teeth, as well as an amount which will compensate him 
for future expenses he may reasonably incur after he 
reaches the age of twenty-one, for the replacement of 
' bridges or other dental appliances now in his mouth, which 
are occasioned as direct result of the accident. 

And if you find for the plaintiffs, both, if you should 
find for both of them, you should return a verdict on behalf 
of Colonel Neely in such amount as will fairly, reasonably, 
and adequately reimburse him for his expenses and hos- 
pital and dental services reasonably made necessary by his 
son’s injury. 
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You will take the case, ladies and gentlement of the jury, 

and give it fair and impartial consideration and 

519 render such verdict as in yor honest opinion justice 
dictates and truth demands. 

Now, I want to ask this before we separate. You will 
please not discuss the case with anyone, nor permit any- 
one to discuss it with you, because it is now 5:30 and I am 
not going to ask the jury to deliberate this afternoon or 
evening but to return to the jury room tomorrow morning 
at 10 o’clock to deliberate upon the case. 

Now, when you come to deliberate upon the case, jurors 
should not enter into the jury room with a blind determina- 
tion that your first impression views shall prevail but you 
should give considerate, patent, and careful attention to the 
views expressed by your fellow jurors because that is in- 
herent in the jury system that we have twelve jurors and 
we want them to exchange their views each with the other 
and discuss and deliberate upon the issues that you have 
to decide. 

But if you, after giving careful consideration to the 
opinions of your brother jurors and sister jurors, are un- 
able to agree on any verdict; then each jury should stand 
pat, to use that expression, on what his judgment is on 
the facts of the case and applying the law which is given 
by the Court, because the verdict of the jury must be the 
concurrent findings of fact of all the jurors. That is, it 

must be a unanimous verdict. 
520 I think I should say one more thing. The jury 

should not use any gambling devices, speculative 
means, to arrive at agreement. It has to be an honest 
agreement. Of course, the jury shouldn’t shoot craps if 
they are going to decide a case. But I mean more than that. 
I mean that you ought not to agree to be bound by some- 
thing that you might write down on a piece of paper as your 
verdict or something if the majority came out a certain 
way. 

You may use a means of that sort provided that you 
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don’t—I mean means of writing something down on paper 
—I don’t mean shooting craps—to try out how the con- 
sensus of opinion is. But you must not agree to be bound 

by it. 
| May I give the example this way: Suppose for instance, 
you find in favor of the plaintiff and you come around 
to assess in damages and there would be a wide range of 
- diversity of opinion on the amount? It would be appro- 
- priate for the jurors to each write down on a slip of paper 
and see what the average would come out to be by dividing 
it by twelve. But if you agree to be bound by that be- 
forehand, then that would be a gambling verdict and would 
have to be set aside. The Court would have to set it aside 
because that wouldn’t, you see, necessarily be—just 
wouldn’t be the opinion of each juror by himself to 
accept what we call an apportioned verdict. 

But to sound out what is the consensus of 

521 opinion among jurors, you could do that pro- 
| vided, of course, that you don’t agree to be 
bound by it. If it is satisfactory, why, all right, but there 
has been no binding agreement. 

So, take the case, ladies and gentlemen. I feel confident 
' you will render a fair and just verdict. Thank you and 
good night. I will see you tomorrow after you finish 
your deliberation. 


* ae ® s s 2 2 * e e 


522 Mr. Green: There is one last point, Your Honor. 
I was wondering in deciding the case you will not 
consider parties to the action, parties on one side are 
individual persons and on the other a corporation. Their 
financial standing or worth are not for your consideration. 
The Court: I don’t think that ought to be given. We 
discussed that before. I don’t think I ought to give that. 


Now, if it is a punitive damage case, Brother Green, 
of course the wealth of the defendant enters into it and 
all that. But just in a straight out damage suit, of course 








95 


an individual against a corporation, I don’t think 
523 the judge ought to assume that there could be any 
prejudice. I don’t think they ought to assume that. 


Mr. Green: I thought it had a great deal of emphasis 
in one of the prayers, Your Honor, that the defendant 
should bear the responsibility of the cost of protection, 
when it was given. I recall that the financial wealth en- 
tered into one of the other prayers we were talking about 
that the defendant was supposed to bear the cost of the 
protection. 

The Court: I never said a thing about it.— 

Mr. Green: That is all. 

The Court: —in that charge we just read. 


= s S S ® BS e =e e ca 
Excerpts From First Trial 
2 Mr. Green: May it please the Court, at this time 


the defendant would move for a directed verdict 
for the reasons that the plaintiff has assumed the risk 
and is guilty of contributory negligence. 


(Thereupon, the Court heard argument of counsel for 
the respective parties, which at the direction of the Court 
was not reported.) 


3 The Court: The motion of the defendant for a di- 

rected verdict in its behalf, after full consideration 
by the Court of the arguments and authorities submitted, 
was overruled and the exception of the defendant to the 
action of the Court was duly noted. 

The judge is stating that he considered that a jury issue 
is presented in view of the holding of the United States 
Court of Appeals for the District of Columbia Circuit in 
Uline, Inc., versus Sullivan, 187 Federal 2nd, this being 
the controlling authority. 
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6 Mr. Green: May it please the Court, the defendant 
respectfully excepts to the denial of the following in 
defendant’s request for instruction, number two: 


‘‘ Accordingly, such persons who are familiar with 
the hazards of the game cannot properly claim that the 
management is guilty of negligence when the choice is 
given them between seats in the open and those behind 
sereens of reasonable extent and placement.”’ 


* * & * s & * * ° 


9 Mr. Green: May counsel approach the bench? 
(At the Bench:) 


Mr. Green: At this time, may it please the Court, we 
would like to renew our motion for a directed verdict. 

The Court: On the same grounds? 

Mr. Green: On the same grounds, Your Honor. 

The Court: The motion is overruled and the exceptions 
of the defendant duly noted to the action of the Court. 
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